Customs Bulletin 


Regulations, Rulings, Decisions, and Notices 
concerning Customs and related matters 


and Decisions 


of the United States Court of Appeals for 
the Federal Circuit and the United 
States Court of International Trade 


JULY 27, 1988 


This issue contains: 

U.S. Customs Service 
General Notice 
Proposed Rulemaking 

U.S. Court of International Trade 
Slip Op. 88-74 Through 88-76 


THE DEPARTMENT OF THE TREASURY 
U.S. Customs Service 





NOTICE 


The abstracts, rulings, and notices which are issued weekly by the 
U.S. Customs Service are subject to correction for typographical or 
other printing errors. Users may notify the U.S. Customs Service, 
Office of Logistics Management, Printing and Distribution Branch, 
Washington, D.C. 20229, of any such errors in order that corrections 
may be made before the bound volumes are published. 


For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402 





U.S. Customs Service 
General Notice 


19 CFR Part 175 


RECEIPT OF DOMESTIC INTERERSTED PARTY PETITION 
CONCERNING TARIFF CLASSIFICATION OF SILICON ELEC- 
TRICAL STEEL 


AGENCY: Customs Service, Department of the Treasury. 


ACTION: Notice of receipt of domestic interested party petition; so- 
licitation of comments. 


SUMMARY: On January 4, 1988, a petition, pursuant to § 516, Tar- 
iff Act of 1930, as amended (19 U.S.C. 1516), was filed with the U.S. 
Customs Service on behalf of Armco, Inc. and Allegheny-Ludlum 
Steel Corporation. The petition challenges the classification of cer- 
tain silicon steel toroids (strips of electrical steel arranged in a do- 
nut shape), as unfinished parts of transformers in item 682.60, Tar- 
iff Schedules of the United States (TSUS). The articles in issue were 
the subject of a ruling letter of December 23, 1986 (file 077880). 

The petitioners are domestic producers of grain-oriented silicon 
steel which is said to be the same as the silicon electrical steel: The 
petitioners request that the Customs Service reconsider its determi- 
nation and hold that the cutting and stacking of electrical steel 
sheet or strip into toroids does not result in an identifiable, unfin- 
ished part of a transformer, and, therefore, that toroidal stacks 
should be classified as electrical steel in items 607.9205, 607.9210, 
608.2500, or 608.3900, TSUS Annotated (TSUSA). 


DATE: Comments must be received on or before September 12, 
1988. 


ADDRESS: Comments (preferably in triplicate) may be submitted to 
and inspected at the Regulations and Disclosure Law Branch, Cus- 
tom Service Headquarters, Room 2324, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John Valentine, Com- 
mercial Rulings Division, U.S. Customs Service, (202-566-8181). 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 23, 1986, the Customs Service ruled (file 077880) 
that the processing of silicon steel coil into toroids was sufficient to 
identify each toroid as a distinct, unfinished core for a transformer, 
and, therefore, that toroids were classifiable as parts of transform- 
ers in item 682.60, Tariff Schedules of the United States (TSUS). 
The processing consisted of the following operations: cutting to 
length, layering or rewinding the sheets in a staggered manner to 
allow air gaps at specific points in each layer, and then riveting the 
end to maintain the shape. 

The toroids were further processed as follows: forming into a rec- 
tangular shape, annealing to remove stress, disassembly and reas- 
sembly around a coil, addition of insulating material, and binding 
with a plastic belt. The finished products were cores for electrical 
transformers. 

On January 4, 1988, a petition, pursuant to § 516, Tariff Act of 
1930, as amended (19 U.S.C, 1516), was filed with the U.S. Customs 
Service on behalf of Armco, Inc. and Allegheny-Ludlum Steel Cor- 
poration. The petition challenges the classification of certain silicon 
steel toroids (strips of electrical steel arranged in a donut shape), as 
unfinished parts of transformers in item 682.60, TSUS. 

The petitioners are domestic producers of grain-oriented silicon 
steel which is said to be the same as the silicon electrical steel. The 
petitioners request that the Customs Service reconsider its determi- 
nation and hold that the cutting and stacking of electrical steel 
sheet or strip into toroids does not result in an identifiable, unfin- 
ished part of a transformer, and, therefore, that toroidal stacks 
should be classified as electrical steel in items 607.9205, 607.9210, 
608.2500, or 608.3900, TSUS Annotated (TSUSA). 

The petitioners allege the following: 

(1) The facts presented to Customs in the request for the Decem- 
ber 23, 1986, ruling were inadequate to show that there is sufficient 
processing of the electrical steel after its exportation from its coun- 
try of manufacture and prior to its importation into the US. to 
change the steel sheet and strip into a part of a transformer. In this 
regard, the petitioners note that the electrical steel sheet and strip 
have not been materially advanced in condition beyond that of a ba- 
sic steel shape prior to importation. It notes that electrical steel 
wound into a toroidal shape must undergo substantial processing af- 
ter importation and before the steel becomes a part of a transform- 
er, whether finished or unfinished. 

(2) The cutting and stacking process is minimal and does not af- 
fect the condition of the electrical steel as a mere material in part 2 
of schedule 6, TSUS. The petitioners note that Headnote l(iv) of 
Part 2, Schedule 6, TSUS, excludes “parts of articles” from coverage 
under Part 2, which encompasses metals in basic shapes and forms. 
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The article in question must be classifiable simultaneously as a ma- 
terial and as an identifiable part for Part 2 to be operative. The pe- 
titioners conclude that the classification of a basic shape as a part 
can only be accomplished when the article can be classified as a dis- 
crete part in the first instance. 

(3) The electrical steel remains classifiable as a material because 
substantial additional processing is necessary after the stacked to- 
roids are formed. In this regard the petitioners note that the electri- 
cal steel, as imported, does not possess the shape, size and all of the 
necessary characteristics of an unfinished part; nor has it acquired 
the individuality necessary to identify it as a part in its unfinished 
state. 

(4) The policy reasons for the voluntary restraint arrangements 
(VRAs) require that the toroids be classified as a material under a 
tariff provision subject to the VRAs. The petitioners note that elec- 
trical steel sheet and strip are covered in a product specific category 
by the VRA between the U.S. and Japan under which Japan has 
agreed to limit the quantity of certain steel products which may be 
exported from Japan for shipment to the U.S. The petitioner fur- 
ther notes that the VRA was negotiated pursuant to the President’s 
Steel Import Relief Program of September 23, 1984, which it states 
was designed to “remedy pervasive unfair trade in steel through the 
restraint of steel imports” and to thereby “encourage American in- 
dustries and to protect American labor.” 

If the petition is granted and electrical steel toroids classified as 
requested, they may be subject to a higher rate of duty than they 
would have been under the referenced Customs determination, 
which held that they were unfinished parts of transformers rather 
than steel products. In addition, the electrical steel sheet and strip 
which form the toroids could become subject to quantitative limits 
imposed pursuant to a VRA if the sheet or strip is the product of a 
country which is a party to a VRA with the US. If subject to a 
VRA, the importer would be required to produce a certificate by the 
country of production that the quantity being exported to the US. 
is within the established quantitative limits. 


COMMENTS 


Pursuant to § 175.21(a), Customs Regulations (19 CFR 175.21(a)), 
before making a determination on this matter, Customs invites 
written comments from interested parties on the classification 
issue. 

The domestic interested party petition, as well as comments re- 
ceived in response to this notice, will be available for public inspec- 
tion in accordance with the Freedom of Information Act (5 U.S.C, 
552), § 1.4, Treasury Department Regulations (31 CFR 1.4), and 
§ 103.11(b), Customs Regulations (19 CFR 103.11(b)), between the 
hours of 9:00 a.m. and 4:30 p.m. on normal business days, at the 
Regulations and Disclosure Law Branch, Headquarters, U.S. Cus- 
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toms Service, 1301 Constitution Avenue, NW., Room 2324, Wash- 
ington, D.C. 20229. 


AUTHORITY 


This notice is published in accordance with § 175.21(a), Customs 
Regulations (19 CFR 175.21(a)). 


DraFTING INFORMATION 


The principal author of this document was Arnold L. Sarasky, 
Regulations and Disclosure Law Branch, Office of Regulations and 
Rulings, U.S. Customs Service. However, personnel from other of- 
fices participated in its development. 

MicHaEL H. Lane, 
Acting Commissioner of Customs. 


Approved: June 23, 1988. 
JOHN P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 14, 1988 (53 FR 26605)] 





U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 122 


CUSTOMS REGULATIONS AMENDMENTS CONCERNING THE 
REPORTING REQUIREMENTS FOR AIRCRAFT 


AGENCY: Customs Service, Department of the Treasury. 


ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations to implement a portion of recent legislative changes relative 
to the arrival of aircraft. These changes will enhance Customs en- 
forcement of the controlled substances and currency reporting laws 
and assist in preventing the importation of merchandise contrary to 
law. Certain information regarding the passengers on an aircraft 
arriving in the U.S. from a foreign location will generally be re- 
quired to be submitted to Customs prior to the arrival of the air- 
craft at the first port of entry. This will permit Customs to query 
the Treasury Enforcement Communications System (TECS) prior to 
the arrival of air passengers and to thereby more efficiently and ef- 
fectively process those persons. 


DATE: Comments must be received on or before September 12, 
1988. 


ADDRESS: Comments (preferably in triplicate) may be addressed to 
and inspected at the Regulations and Disclosure Law Branch, US. 
Customs Service, 1301 Constitution Avenue, NW., Room 2324, 
Washington, D.C. 20229. Comments relating to the information col- 
lection aspects of the proposed rule may be addressed to Customs, 
as noted above, and also to the Office of Information and Regulato- 
ry Affairs, Attention: Desk Officer for U.S. Customs Service, Office 
of Management and Budget, Washington, D.C. 20503. 


FOR FURTHER INFORMATION CONTACT: (Operational matters) 
Robert Heiss, Office of Passenger Enforcement and Facilitation 
(202)-566-5607 or (Legal matters) Claib Cook, Office of the Chief 
Counsel (202)-566-2482. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Anti-Drug Abuse Act of 1986 (Pub. L. 99-570) (the Act), made 
various changes to the Tariff Act of 1930 relating to the arrival in 
the U.S. and the reporting to Customs of persons and transportation 
conveyances; penalties and search and seizure of persons and con- 
veyances; forfeiture and disposition of articles and conveyances; the 
Customs Forfeiture Fund; aviation smuggling; preclearance; and in- 
vestigation matters such as records production, undercover Customs 
operations, informer compensation, and the exchange of informa- 
tion with domestic and foreign Customs and law enforcement agen- 
cies. The reporting requirements are consolidated in § 433, Tariff 
Act of 1930, as amended (19 U.S.C. 1433), which provides, in perti- 
nent part, that the pilot of any aircraft arriving in the United 
States or the Virgin Islands from any foreign airport or place shall 
comply with such advance notification, arrival reporting, and land- 
ing requirements as the Secretary may by regulation prescribe. 

This document implements a portion of the arrival and reporting 
provisions of the Act as to aircraft arriving from a foreign location 
and carrying passengers. The aircraft pilot, or person authorized on 
his behalf, will be required to provide a list of passengers, along 
with their respective dates of birth and passport numbers, to Cus- 
toms at the airport of first arrival prior to the arrival of the air- 
craft. Some of this information is already collected by airlines for 
their own revenue purposes or is otherwise available. Passenger 
names are presently listed by flight number in the airlines’ comput- 
er based reservation systems. Also, airlines generally check the 
passports of passengers departing foreign locations for a U.S. desti- 
nation in order to determine their likelihood of admission to the 
US. for immigration purposes. Therefore, date of birth information 
which appears in the passport and the passport number are avail- 
able to the airlines in the normal course of business. This informa- 
tion can be readily placed in the reservation system flight informa- 
tion record and electronically transmitted to U.S. Customs at the 
port of first arrival, along with other currently required flight ar- 
rival information, so that it will be received prior to the arrival of 
the flight to which it relates. 

The Customs Service recognizes that some flights arrive in the 
U.S. from locations for which a passport is not required. The air- 
lines will not be required to submit passport numbers for persons 
arriving in the U.S. from such locations with the flight arrival in- 
formation. Although the Customs Service recognizes that in such 
cases the airlines will not have a passport available from which to 
obtain the passengers’ dates of birth, it is anticipated that the col- 
lection of this information can be accomplished at the time the tick- 
et is purchased. We understand that a substantial amount of the 
travel to the U.S. from locations for which a passport is not re- 
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quired actually originates in the U.S. with tickets purchased at do- 
mestic locations. We, therefore, believe that date of birth informa- 
tion may be collected without significant difficulty at the time of 
original ticket sale and placed in the airline flight reservation sys- 
tem with other flight information for later retrieval. It is anticipat- 
ed that the information being required will only be retrievable by 
airline flight number and date of arrival. 

Flights carrying only persons who have been precleared at a loca- 
tion in in a foreign country by U.S. Customs officers stationed there 
will not be required to submit a list of passengers. 

The procedures established by this amendment will permit Cus- 
toms to query the Treasury Enforcement Communication System 
(TECS) and to thereby more efficiently and effectively process arriv- 
ing air passengers. 


CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments (preferably in triplicate) timely submitted to Cus- 
toms. Comments submitted will be available for public inspection in 
accordance with the Freedom of Information Act (5 U.S.C. 552), 
§1.4, Treasury Department Regulations (31 CFR 1.4), and 
§ 103.11(b), Customs Regulations (19 CFR 103.11(b)), on normal busi- 


ness days between the hours of 9:00 a.m. and 4:30 p.m. at the Regu- 
lations and Disclosure Law Branch, Room 2324, Customs Service 
Headquarters, 1301 Constitution Ave., NW., Washington, D.C. 
20229. 


REGULATORY FLExipitiry Act 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.), it is certified that the amendment will not have a 
significant economic impact on a substantial number of small enti- 
ties. Accordingly, it is not subject to the regulatory analysis or other 
requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in E.O. 12291. Accordingly, no regulatory impact analysis 
has been prepared. 


PapERWORK REDUCTION ACT 


The collection of information requirements contained in 
§ 122.42(e) are subject to the provisions of the Paperwork Reduction 
Act (44 U.S.C. 3501), and have been submitted to the Office of Man- 
agement and Budget (OMB) for review and comment pursuant to 44 
U.S.C. 3504(h). Public comments relating to the information collec- 
tion aspects of the proposal should be addressed to the Office of In- 
formation and Regulatory Affairs, Attention: Desk officer for U.S. 
Customs Service, Office of Management and Budget, Washington, 
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D.C. 20503. A copy of the comments to OMB should also be sent to 
Customs at the address set forth in the ADDRESS portion of this 
document. 


DRAFTING INFORMATION 


The principal author of this document was Arnold L. Sarasky, 
Regulations and Disclosure Law Branch, Office of Regulations and 
Rulings, U.S. Customs Service. However, personnel from other of- 
fices participated in its development. 


List oF SuBJECTS 
19 CFR Part 122 


Air carriers, Air transportation, Aircraft, Airports, Cuba, and 
Freight. 


PROPOSED AMENDMENT 


It is proposed to amend Part 122, Customs Regulations (19 CFR 
Part 122, published in the Federal Register of March 22, 1988 (53 
FR 9285)), as set forth below: 


PART 122—AIR COMMERCE REGULATIONS 


1. The general citation of authority for Part 122 would continue 
as presently stated. 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1433, 1436, 1459, 1590, 1594, 
1624, 1644, 49 U.S.C. App. 1509. 


2. It is proposed to amend § 122.42 by revising paragraph (c) and 
adding a new paragraph (e) to read as follows: 


§ 122.42 Aircraft entry. 
* * * * * * ok 


(c) Delivery of forms. When the aircraft arrives, the aircraft com- 
mander or agent, having already complied with paragraph (e) as to 
a listing of passenger names, shall deliver any required forms to the 
Customs officer at the place of entry at once. 

* * * * * * * 

(e) Passenger information. The aircraft commander or agent shall 
provide a listing of passengers, along with their respective dates of 
birth and passport numbers, to the district director in charge of the 
port of entry where the airport of first arrival is located. The listing 
of passengers shall be presented on a flight by flight basis and shall 
be provided at least one hour prior to the scheduled arrival of the 
flight at the first port of entry. Such a listing need not, however, be 
submitted for flights carrying only persons who have been exam- 
ined in foreign countries in accord with § 148.22 of this chapter. 
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Further, passport numbers need not be furnished for persons arriv- 
ing from locations for which a passport is not required. 
WILLIAM VON Raap, 
Commissioner of Customs. 


Approved: May 24, 1988. 
Francis A. Keatine II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 14, 1988 (53 FR 26604)] 
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Decisions of the United States 


Court of International Trade 
(Slip Op. 88-74) 


Tue ALGOMA Sree. Corp., LTp., AND CHRISTIANSON Pipr, Lrp., PLAINTIFFS, 
AND Ipsco, INc., AND Ipsco STEEL, INC., PLAINTIFF-INTERVENORS v. UNITED 
States AND U.S. INTERNATIONAL TRADE COMMISSION, DEFENDANTS, AND 
Lone Star Street Corp., Maverick Tuse Corp., AND SAWHILL TuBE Drv1- 
sion, Cyclops CorP., DEFENDANT-INTERVENORS 


Court No. 86-07-00839 
[Judgment for defendants.] 


(Dated June 8, 1988) 


Dow, Lohnes & Albertson (William Silverman, Leslie H. Wiesenfelder, and Michael 
P. House) for plaintiffs. 

Barnes, Richardson & Colburn (Rufus E. Jarman, Jr., Matthew J. Clark, Karin M. 
Burke) for plaintiff-intervenors. 

Lyn M. Schlitt, General Counsel, James A. Toupin, Assistant General Counsel and 
(Paul R. Bardos), United States International Trade Commission, for defendants. 

Dewey, Balantine, Bushby, Palmer & Wood (Michael H. Stein) for defendant-inter- 
venor Lone Star Steel Co. 


OPINION 


Restani, Judge: This matter is before the court on plaintiffs’ mo- 
tion for judgment upon the agency record. The decision before the 
court for review is the International Trade Commission (ITC) final 
determination that an industry in the United States is materially 
injured by reason of less than fair value (LTFV) imports in Oil 
Country Tubular Goods from Canada, USITC Pub. 1865, Inv. No. 
731-TA-276 and 277 (Jun. 1986). 

The single issue before the court is whether ITC erred in assess- 
ing the volume of LTFV imports, and their impact on injury, by 
failing to take account of the fact that some sales of Oil Country Tu- 
bular Goods [OCTG] from non-excluded Canadian companies were 
at fair value. The relevant facts are as follows: 

One of the plaintiffs, Algoma Steel Corporation, a producer and 
exporter of OCTG, was assigned a weighted average dumping mar- 
gin of 13 percent by the International Trade Administration of the 
Department of Commerce (ITA). The other plaintiff, Christianson 
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Pipe, an exporter, was assigned the 16.65 percent weighted average 
margin of the “all other” category. 51 Fed. Reg. 29,579 (Aug. 19, 
1986). The weighted average is derived by ITA from all sales, both 
LTFV and fair value, during a six month period.' In this case, ITA 
provided ITC with its final conclusion as to which companies had 
positive dumping margins. ITA did not advise ITC which sales it 
found to be at LTFV, nor did it state the overall LTFV sales per- 
centage figure for each company. Though ITC may request such in- 
formation if it finds it necessary to its decision-making, see 19 
U.S.C. § 1673a(d\(2) (1982), it did not make such a request here. 
Plaintiffs, however, did place certain information of this type in the 
record under review. Confidential Record Document No. 35 at app. 
2. Based on this information, plaintiffs assert that less than half of 
all sales of OCTG from Canada (by volume) during ITA’s investiga- 
tion period were at LTFV. In determining the volume of LTFV im- 
ports, ITC included in its volume figures all sales of OCTG from 
Canada, except those made by an excluded company.” 

Plaintiffs argue generally that ITC should have undertaken a sale 
by sale analysis so as to make the best possible determination of 
whether injury is the result of LTFV sales. According to plaintiffs, 
this type of analysis would indicate whether particular U.S. sales 
are lost to LTFV sales of imports. Failing this, plaintiffs argue that 
ITC at least should adjust its volume data to reflect that only a por- 
tion of sales were at LTFV. 

Plaintiffs make four specific arguments. Firt, that ITC’s determi- 
nation of injury is based on fairly traded imports contrary to the 
Trade Agreements Act of 1979, Pub. L. No. 96-39, 93 Stat. 144 
(1979) (1979 Act) and the Antidumping Code of the General Agree- 
ment on Tariffs and Trade (GATT).° Second, that Congress intended 
ITC to continue its pre-1980 practice of segregating LTF'V and fairly 
traded imports. Third, that ITC’s methodology renders the determi- 
nation unsupported by substantial evidence because it creates an 
erroneous presumption that all sales were at LTFV, and fourth, 
that ITC’s policies of excluding companies with de minimis LTFV 
sales and excluding certain sales it deems “the equivalent of fairly 
traded” are inconsistent with its methodology here. 

The court deals first with an aspect of the fourth argument that 
seems to be based on a clearly erroneous assumption. That is, plain- 
tiffs assume that ITC excludes certain companies, found by ITA to 
have zero or de minimis LTFV sales, from its investigation. ITC, in 
fact, excludes no such companies. It is ITA which follows a policy of 
excluding from its determination companies with zero or de 
minimis LTFV margins. Thus, ITC has no policy of its own on n this 


1 For example, assume three sales from a particular company during the relevant period. One hundred units are sold at 
100 percent LTFV, two hundred units are sold at fair value and another one hundred units are sold at 50 percent LTFV. 
The weighted average margin, which takes into consideration oe Oe eS cae cent ot eat 
2 TTA excludes from its determination sales from any company whose LTFV weighted average margin is considered de 
me Se Heenenaine toe oe .05 percent. 
ment on Implementation of Article VI of the General Agreement of Tariffs and Trade, Apr. 12, 1979, 31 U.S.T. 
4919, TIAS | No. 9650 (GATT Antidumping Code). 
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point with which it could be inconsistent. In any event, assuming 
arguendo that ITC and ITA should be consistent, there appears to 
be nothing more inconsistent about ITA excluding a particular com- 
pany and ITC considering all sales of non-excluded companies than 
there is in establishing a de minimis rate or an exclusion policy in 
the first place. Plaintiffs do not challenge these somewhat arbitrary 
procedures. They are beneficial to plaintiffs, they assist ITA, and 
they may be fair. 

It should also be noted that possibilities for ITA and ITC inconsis- 
tencies are built into the law. The very fact of separation of the two 
parts of the decisions required by the unfair trade laws may lead to 
superficial inconsistencies. As long as the inconsistencies resulting 
from the plain language of the statute do not lead to results which 
Congress could not have intended, they should be tolerated. See in- 
fra discussion of the applicable statutory language. 

Plaintiffs also argue that ITC’s methodology in this case is incon- 
sistent with its own practice of excluding sales that it deems the 
“equivalent of fairly traded”—namely imports already subject to an 
antidumping order. Plaintiffs Brief at 42-44 (citing Color Picture 
Tubes from Canada, Japan, the Republic of Korea and Singapore, 
USITC Pub. 1937, Inv. No. 731-TA-367-370 (Jan. 1987) and Cold 
Rolled Carbon Steel Plates and Sheets from Argentina, USITC Pub. 
1967, Inv. No. 731-TA-175 (Mar. 1987)). 

The court finds no such inconsistency. ITC’s practice of excluding 
certain imports already subject to an antidumping order is based on 
the reasonable assumption that the injurious effect of those imports 
has been negated by the imposition of dumping duties. That such 
imports are considered “fairly traded” by ITC, however, does not 
support the general proposition put forth by plaintiffs, that ITC 
must exclude from its analysis all non-LTFV sales made by a com- 
pany under investigation. A practice of treating all imports subject 
to an outstanding antidumping duty order as fairly traded is distin- 
guishable from a practice which would require ITC to segregate in- 
dividual LTFV and fair value sales. 

As to plaintiff's second argument, the court does not find Con- 
gressional ratification of ITC’s prior practice. Plaintiffs argue that 
Congress was made aware of a consistent prior practice by the testi- 
mony of Russell N. Shewmaker in Hearings Before the Subcommit- 
tee on Trade of the House Committee on Ways and Means, 98th 
Cong., 1st Sess. 1119, 1178-1179 (1983). The court has reviewed this 
testimony and found little which might alert Congress to ITC’s par- 
ticular practices. The legislative history of the 1979 Act does con- 
tain the following statement: 


Section 735(b) contains the same causation term as is in cur- 
rent law, i.e., an industry must be materially injured “by rea- 
son of” less-than-fair-value imports. The current practice by the 
ITC with respect to causation will continue under Section 735. 
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S. Rep. No. 249, 96th Cong., 1st Sess, 74, reprinted in 1979 U.S. Code 
Cong. & Admin. News 381, 460. This seems to be nothing more than 
a paraphrasing of the statute itself. The court has found in the past 
that ordinarily Congress does not, by such general statements, at- 
tempt to direct the specifics of ITC’s causation methodology and 
Congress is specific when it actually intends to remove agency dis- 
cretion in this area. See USX Corp. v. United States, 11 CIT ——, 
655 F. Supp. 487, 496 (1987) (discussion of the Trade and Tariff Act 
of 1984). 

Even assuming that Congress actually meant to ratify consistent 
agency practices, it is unclear that at the time of the 1979 Act a 
consistent practice existed. It does seem clear that ITC had at one 
time a practice of requesting or receiving LTFV sales data, and it 
sometimes based its decision on the volume of LTFV sales rather 
than total volume sales by the companies found to have positive 
margins. See, e.g. Butadiene Acrylonitrile Rubber from Japan, 
USITC Pub. 764, Inv. No. AA1921-151 (Mar. 1976). As the 1979 Act 
approached, however, there were many occasions on which ITC 
based its decision on total import volumes, as was done here, with- 
out differentiating between LTFV and fair value sales. See, e.g., Pol- 
yvinyl Chloride Sheet and Film from the Republic of China, USITC 
Pub. 879, Inv. No. AA1921-178 (Apr. 1978). (Percentage of LTFV 
sales were noted merely as a factor in ITA’s computation of weight- 
ed average.) Accordingly, the court finds that ITC’s pre-1979 Act 
practice was not consistent. 

Plaintiffs next argue that their view has already been adopted by 
this court in Sprague Electric Co. v. United States, 84 Cust. Ct. 243, 
488 F. Supp. 910 (1980) (Sprague J). In that case, ITC omitted from 
its consideration of threat of material injury a company which had 
no LTFV sales during the investigated period. The court sustained 
this determination. On rehearing, however, the court determined 
that ITC could not exclude from the defined class of imports sold at 
LTFV, imports of a company which the administering agency had 
not excluded from its determination. Sprague Electric Co. v. United 
States, 84 Cust. Ct. 260, 261-62 (1980) (Sprague II). In Sprague I the 
court also upheld ITC’s determination, Tantalum Electrolytic Fixed 
Capacitors from Japan, USITC Pub. 789, Inv. No. AA1921-159 (Oct. 
1976), to consider only the volume of sales which were actually at 
LTFV. This issue was not addressed on rehearing, but after Sprague 
IT the case was remanded. Although the court stated that it was ad- 
hering to its original determination except on the exclusion issue, 
following remand ITC appears to have read Sprague II as an indica- 
tion that it should consider the full volume of sales. See Tantalum 
Electrolytic Fixed Capacitors from Japan, USITC Pub. 1092, Inv. 
No. AA1921-159 (Aug. 1980) at 4. This decision was affirmed in 
Sprague Electric Co. v.. United States, 2 CIT 302, 310-13, 529 F. 
Supp. 676, 682-84 (1981) (Sprague III). Because the determination 
under review was negative, the methodology at issue here was prob- 
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ably not of concern to the court in Sprague III, so that one cannot 
read Sprague III as a clear rejection of the relevant holding in 
Sprague I. 

If Sprague I can still be read to support plaintiffs’ position, the 
court must nonetheless consider the difference between the lan- 
guage of the Antidumping Act of 1921, which applied in that case, 
and the language of the current statute. The language of the cur- 
rent statute is more specific in its reference to imports which are 
the subject of the LTFV determination. Compare 19 U.S.C. 
§ 1673d(b) (1982 & Supp. IV 1986) with § 201 of the Antidumping 
Act of 1921, ch. 14, 42 Stat. 11 (repealed 1979) (formerly codified, as 
amended, at 19 U.S.C. § 160(a) (1976)). One might speculate as to 
whether the Sprague I court would find ITA’s current methodology 
an acceptable interpretation of the amended language, but such 
speculation would not render a conclusive answer. Given the con- 
fusing history of the Sprague case and the change in statutory lan- 
guage, the court cannot say that the issue now before the court has 
been resolved previously in plaintiffs’ favor. 

Most important to the resolution of this dispute, and perhaps 
most difficult to resolve, is the issue of what is intended by the 
words of the current statute. The statute currently provides that 
ITC shall determine whether an industry in the United States is in- 
jured “by reason of imports * * * of the merchandise with respect to 
which the administering authority has made an affirmative deter- 
mination. * * *.” 19 U.S.C. 1673d(b) (1982 & Supp. IV 1986). It also 
provides in relevant part that: 

If— 

(1) [ITA] determines that a class or kind of — merchan- 
dise is being, or is likely to be sold in the United States at less 
than its fair value, and 

(2) [ITC] determines that— 

(A) an industry in the United States 
(i) is materially injured * * * by reason of imports of 
that merchandise * * * then there shall be imposed up- 
on such merchandise an antidumping duty* * *. 


19 U.S.C. § 1673 (1982 & Sup. IV 1986). 

In applying this statute, ITC does not look behind ITA’s determi- 
nation, but accepts ITA’s determination as to which merchandise is 
in the class of merchandise sold at LTFV. ITC, on the other hand, 
determines what domestic industry produces products like the ones 
in the class defined by ITA and whether that industry is injured by 
the relevant imports. This division of labor has been upheld even 
where it has resulted in decisions which are difficult to reconcile, as 
when the class of merchandise found by ITA to be sold at LTFV af- 
fects several industries, not all of which are found by ITC to be ma- 
terially injured. See Badger-Powhatan Div. of Figgie Int’l. v. United 
States, 9 CIT 213, 608 F. Supp. 653 (1985) and 10 CIT ——, 633 F. 
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Supp. 1364 (1986). The division of labor cannot be ignored. Ameri- 
can Permac, Inc. v. United States, 10 CIT ——, 656 F. Supp. 1228 
(1986) aff'd 831 F.2d 269 (Fed. Cir. 1987). 

ITC has wide latitude in deciding whether imports of the mer- 
chandise in the class defined by ITA are causing material injury. 
The court sees no reason to compel it to view sales by sales data and 
attempt to match up LTFV sales with evidence of lost U.S. sales. In 
this case, the court need not resolve the issue of whether ITC may 
do this, but in few cases would ITC be justified in stopping there, as 
by statute it must look at volume and price effects, as well as the 
impact of imports on the domestic industry. 19 U.S.C. § 1677(7) 
(1982 & Supp. IV 1986).4 

The court next turns to plaintiffs’ more credible claim, that ITC 
should be compelled to make a determination of what percentage of 
import volume represents LTFV sales and to consider this data. 
Presumably, ITC would do this by multiplying each year’s import 
volume by the percentage of LTFV sales found by ITA to have been 
made during its six-month investigatory period. Plaintiffs’ best ar- 
gument is that failure to so adjust volume figures means that ITC is 
likely to have assessed injury based on some sales that were not at 
LTFV. At first glance this would seem to run afoul of GATT.5 

Defendant’s response is that GATT provides only a broad outline 
and the statute specifically looks to imports in the class found by 
ITA to be sold at LTF'V as the way of determining whether a domes- 
tic industry is injured by dumping. This view has merit. 

In this case, ITA has defined an entire class based on six months 
of data. It is the volume of imports attributable to that class that is 
most relevant to ITC. Plaintiffs’ basic misunderstanding is reflected 
in their continual use of the phrase “LTF'V sales” as if the statute 
says that ITC must find that injury is attributable to particular 
sales found to be at LTFV. The statute refers instead to imports 
which are sold at LTFV. ITC is basing its decision on the affects of 
relevant imports from companies determined to have sold the sub- 
ject merchandise at LTFV. Obviously, it is unlikely that every sale 
is at LTFV, and Congress may be presumed to have perceived this. 

Whatever the ideal embodied in GATT, Congress has not simply 
directed ITC to determine directly if dumping itself is causing inju- 
ry. Cf. Hyundai Pipe Co. v. United States, 11 CIT ——, 670 F. Supp. 
357 (1987) and Maine Potato Council v. United States, 9 CIT 293, 
613 F. Supp. 1237 (1985). (Both finding ITC need not consider dump- 
ing margins.) Perhaps Congress believed that such a standard was 
~ 4 Furthermore, looking at six months of the sales data considered by ITA is not going to give ITC the three years of broad 
data it needs to meet the statutory test. 

5 Article 3 of the GATT Antidumping Code states in relevant part: 
It must be demonstrated that the dumped imports are, through the effects of dumping, causing injury within the 
Sees Gees ie eee eta te oe ee ee 
*Such factors include, inter alia, the volume and prices of imports not sold at dumping prices, contraction in demand 
or changes in the patterns of consumption, trade restrictive practices of and competition between the foreign and do- 
mestic producers, developments in technology and the export performance and productivity of the domestic industry. 
31 U.S.T. at 4927 (citation omitted). 
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not sufficiently specific or that it involved a type of analysis that 
was unworkable. In any case, Congress opted to direct ITC to deter- 
mine if imports of a specific class of merchandise, determined by 
ITA to have been sold at LTFV, are causing injury. This seems to be 
Congress’ way of implementing GATT.® 

Given the complexities of determining if dumping is causing inju- 
ry, it is difficult to say that an interpretation of the statute that di- 
rects ITC to focus on the effects of relevant imports from companies 
determined to have sold the subject merchandise at LTFV, rather 
than on the effects of a volume of sales deemed to be at LTFV, con- 
flicts with GATT. Thus, the real question addressed to ITC by the 
statute is what effect imports in a class of merchandise sold at 
LTFV have on the domestic industry producing the “like” product. 
Adjusting volume data as plaintiffs would wish does not answer this 
question.’ 

Finally, plaintiffs raised at oral argument the “horrible example” 
of a particular company with only one or two percent of its sales at 
LTFV. Assuming arguendo that one could still have an affirmative 
dumping margin at such low levels, in any review of an agency de- 
termination the issue is one of the reasonableness of the decision 
under the law. If, despite its statutory design, Congress did not in- 
tend the statute to be interpreted or applied to impose duties where 
dumping could not be the cause of injury, one might argue that ITC 
should consider evidence of an extremely low percentage of sales at 
LTFV, if requested to do so.’ This, however, is not a case of a few 
LTFV sales but of LTFV sales as a substantial percentage of all 
sales. It is also a case of substantial margins. Under these circum- 
stances, the court need not resolve these issues and it finds no rea- 
son to compel ITC to determine what percentage of the total volume 
of imports in the class defined by ITA represents LTFV sales.® 

ITC’s methodology in this case does not conflict with statutory 
language or intent and is reasonable. 


® Consistency with GATT was an object of the 1979 Act. See Statement of Administrative Action for the Trade Agreements 
Act of 1979, H.R. Doc. No. 153, Part II, 96th Cong., 1st Seas. 388, 389-393 (1979) reprinted in 1979 U.S. Cong. Code & Admin. 
News, 665, 666-68. 

7'It should also be noted that Hyundai did permit margins analysis . As the weighted margin is adjusted for whatever vol- 
ume of sales is at or above fair value, to compel ITC to adjust volume figures to eliminate sales that are at fair value and 
then to permit it to apply margins analysis would be a form of double counting. 

scenario presents the issue of whether Congress intended to permit GATT inconsistency in this 

ope ee eee lace enmaeenes biee ae coc in cant'h ant Ge tees tigi 

the issue at hand. 
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MEMORANDUM OPINION AND ORDER 


CarMAN, Judge: Plaintiff Cementos Anahuac del Golfo, S.A., 
(plaintiff) commences this action pursuant to section 516A of the 
Tariff Act of 1930 (the Act) as amended 19 U.S.C. § 1516a and 28 
U.S.C. § 1581(c) (1986). The plaintiff contests the Department of 
Commerce, International Trade Administration’s (ITA) administra- 
tive review of its countervailing duty order (CVD order) investiga- 
tion pursuant to section 751 of the Act, as amended, 19 U.S.C. 
§ 1675 (1986), (751 review), of portland hydraulic cement and ce- 
ment clinker (PHC) from Mexico. Portland Hydraulic Cement and 
Cement Clinker From Mexico; Final Results of Countervailing Duty 
Administrative Review, 51 Fed. Reg. 44500 (1986). The review under 
appeal covered entries made from January 1, 1984 through Decem- 
ber 31, 1984 and was the second administrative 751 review of the 
countervailing duty order.! 

Plaintiff brought the action to challenge the final results of the 
ITA’s 751 review claiming it was unsupported by substantial evi- 
dence and otherwise contrary to law. Plaintiff's action also contests 
the decision of the ITA to not revoke the CVD order, to continue to 
conduct future 751 reviews based upon the CVD order, and to con- 
tinue to direct the U.S. Customs Service (Customs) to collect estima- 
ted duty deposits on future entries. 

“T Plaintiff filed a separate action with this Court, Cementos Anahuac del Golfo, S.A. v. United States, Court No. 
86-01-00082, challenging the first 751 review of the original CVD order. The Court issued its slip opinion in this action, Ce- 
mentos Anahuac del Golfo, S.A. v. United States, Slip Op. 88-58 (May 12, 1988). In the issuance of the present opinion, this 
Court has followed the rationale set forth in Cementos Guadalajara, S.A. v. United States, Slip Op. 88-48 (April 27, 1988), 


appeal docketed, No. 88-1400 (Fed. Cir. May 4, 1988), and has declined to follow the general rationale set forth in Cementos 
Anahuac, Slip Op. 88-58. 
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Plaintiff now moves for summary judgment, pursuant to Rules 
56.1(a), and (c) and 81(j) of the rules of this Court, asking this Court 
to: (1) direct the ITA to revoke the CVD order; and (2) direct the 
ITA to take the necessary steps to ensure, in accordance with the 
revocation, all remaining unliquidated entries of the relevant mer- 
chandise are liquidated without the assessment of any counter- 
vailing duties. 

Defendant Government urges the Court to deny plaintiff's mo- 
tion, enter judgment in favor of the defendant, and sustain the final 
results of the 751 review of the CVD order on PHC from Mexico. 
Amici curiae support defendant’s position. Upon review of the ma- 
terial facts as to which there is no genuine issue, the Court denies 
plaintiff's motion, enters judgment for the defendant, and sustains 
the final results of the second 751 review of the CVD order on PHC 
from Mexico, 51 Fed. Reg. 44500, as set forth in this slip opinion. 


Facts 


The following facts are not in dispute. On March 8, 1983, the 
United States Department of Commerce (Commerce) received a pe- 
tition filed on behalf of the United States producers of PHC. The pe- 
tition alleged manufacturers, producers, or exporters of PHC in 
Mexico received, directly or indirectly, bounties or grants within 
the meaning of section 303 of the Act, as amended, 19 U.S.C. § 1303. 
On the basis of the petition, the ITA initiated a countervailing duty 
investigation, on March 28, 1983, to determine if Mexican PHC 
manufacturers, producers, or exporters received benefits that con- 
stituted bounties or grants. Initiation of Countervailing Duty Inves- 
tigation; Portland Hydraulic Cement and Cement Clinker From 
Mexico, 48 Fed. Reg. 14019 (1983). 

At the time of the investigation, Mexico was not a “country under 
the Agreement” within the meaning of section 701(b) of the Act, as 
amended, 19 U.S.C. § 1671 (1982), and therefore the ITA applied sec- 
tion 303 of the Act, as amended, 19 U.S.C. § 1303. 

Section 1303(a\(2) provides for the imposition of duties on nondu- 
tiable goods from a country which has no international obligation 
with the United States requiring an injury determination, by the 
U.S. International Trade Commission (ITC), for the merchandise. 
Therefore, under § 1303, the domestic industry was not required to 
allege, and the ITC was not required to determine, whether the im- 
portation of the Mexican merchandise caused or threatened to 
cause material injury to a United States industry. 

The ITA determined the investigation was “extraordinarily com- 
plicated” and published, on May 19, 1983 its statement, pursuant to 
section 703(cX1\BXi) (1982), of the Act, as amended, 19 U.S.C. 
§ 1671b(cX1)(BXi), declaring the case extraordinarily complicated 
and requiring additional time necessary to make a preliminary de- 
termination. Portland Hydraulic Cement and Cement Clinker From 
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Mexico; Postponement of Preliminary Countervailing Duty Determi- 
nation, 48 Fed. Reg. 22606 (1983). 

On July 1, 1983 the ITA completed and issued its preliminary de- 
termination that benefits constituting bounties or grants were be- 
ing provided to Mexican cement businesses. Preliminary Affirma- 
tive Countervailing Duty Determination; Portland Hydraulic Cement 
and Cement Clinker From Mexico, 48 Fed. Reg. 31437 (1983). The 
scope of the investigation covered PHC which was being imported 
under items 511.1420 and 511.1440 of the Tariff Schedules of the 
United States Annotated (TSUSA). The ITA preliminarily deter- 
mined the estimated net subsidy provided by Mexico to the Mexican 
cement producers to be 5.69 percent ad valorem. Id. The ITA then 
directed Customs to “suspend liquidation of all entries of the prod- 
ucts subject to this determination which are entered, or withdrawn 
from warehouse, for consumption, or to require a cash deposit or 
bond on these products in the amount equal to the estimated net 
subsidy.” Id. at 31437. 

The only known producers and exporters of the subject merchan- 
dise in Mexico, exported to the United States, were the following 
businesses: Cementos Anahuac del Golfo, S.A., (plaintiff), Cementos 
Guadalajara, S.A. Cementos de Chihuahua, S.A., Cementos Mexica- 
nos, S.A., and Cooperativa Cementos Hidalgo, S.C.L. Final Affirma- 
tive Countervailing Duty Determination and Countervailing Duty 
Order; Portland Hydraulic Cement and Cement Clinker From Mexi- 
co, 48 Fed. Reg. 43063 (1983). 

On September 21, 1983, the ITA published its final results of the 
investigation on the cement merchandise from Mexico. Jd. Based 
upon its investigation, the ITA determined certain benefits consti- 
tuting bounties or grants, pursuant to 19 U.S.C. § 1303, were being 
provided to the Mexican producers and exporters of the subject 
merchandise. The period of time used by the ITA, for measurement 
of the bounties or grants under investigation, was January 1 to De- 
cember 31, 1982. Id. at 43064. The ITA continued to hold, in effect, 
the suspension of the liquidation ordered in the preliminary deter- 
mination until further notice. Jd. at 43070. The net bounties or 
grants for duty deposit purposes was established for each firm as 
follows: (1) Cementos Anahuac del Golfo, S.A., 1.64%; (2) Cementos 
Guadalajara, S.A., 5.13%; (3) Cementos de Chihuahua, S.A., 17.12%; 
(4) Cementos Mexicanos, S.A., 6.78%; (5) Cooperative Cementos Hi- 
dalgo, S.C.L., 0%; (6)all other manufacturers, producers, or export- 
ers, 6.05%. Id. 

The ITA also continued to direct Customs to require cash deposits 
“in the amounts indicated above for each entry of the subject mer- 
chandise entered or withdrawn from warehouse, for consumption, 
on or after the date of the publication of the notice in the Federal 
Register, and to assess countervailing duties in accordance with sec- 
tions 706(a\(1) [19 U.S.C. § 1671e(a\(1)] of the Act.” Id. The ITA also 
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stated its intention “to conduct an administrative review within 12 
months of the publication of this determination * * *.” Id. 

It should be noted the ITA, in its final affirmative determination, 
repeated from its preliminary determination the same following 
statement: 


Mexico is not a “country under the Agreement” within the 
meaning of section 701(b) of the Act and, therefore, section 303 
of the Act applies to this investigation. The merchandise being 
investigated is nondutiable, but there are no “international ob- 
ligations” within the meaning of section 303(a)\(2) of the Act 
which require an injury determination for nondutiable mer- 
chandise from Mexico. Therefore, under this section the domes- 
tic industry is not required to allege that, and the U.S. Interna- 
tional Trade Commission is not required to determine whether, 
yh of this product cause or threaten material injury to a 
USS. industry. 


Id. at 43064. 
On April 30, 1985, the Office of the United States Trade Repre- 
sentative published the following: 


The Government of the United Mexican States has assumed 
obligations with respect to the United States which are sub- 
stantially equivalent to obligations under the Agreement on the 
Interpretation and Application of Articles VI, XVI and XXIII of 
the General Agreement on Tariffs and Trade. 

In accordance with section 701(b) of the Tariff Act of 1930, as 
amended (19 U.S.C. 1671(b)), as of April 23, 1985, Mexico is a 
“country under the Agreement.” 


Determination Regarding the Application of Certain International 
Agreements, 50 Fed. Reg. 18335, 18335-36 (1985). This notice was 
published in response to the action of the United States entering in- 
to a “substantially equivalent agreement” with Mexico entitled 
“Understanding between the United States and Mexico Regarding 
Subsidies and Countervailing Duties” (the Understanding). This bi- 
lateral agreement, signed on April 23, 1985, required, inter alia, the 
United States to find injury, or threat of injury, to a United States 
industry before imposing countervailing duties upon any product of 
Mexico. The agreement set forth, in pertinent part, as follows: 


With respect to all United States countervailing duty investiga- 
tions in progress concerning products of Mexico as of the date 
of entry into force of this Understanding, the United States 
shall ensure that no countervailing duties shall be imposed up- 
on any product of Mexico unless it is determined that the subsi- 
dized imports are, through the effects of the subsidy, causing or 
threatening to cause material injury to an established domestic 
industry, or retard materially the establishment of a domestic 
industry. 
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Understanding Between the United States and Mexico Regarding 
Subsidies and Countervailing Duties, (April 23, 1985) United States- 
Mexico, at {[5. 

On July 3, 1985, the ITA published the preliminary results of its 
first 751 review of the outstanding CVD order on the subject PHC 
from Mexico. Portland Hydraulic Cement and Cement Clinker From 
Mexico; Preliminary Results of Administrative Review of Counter- 
vailing Duty Order, 50 Fed. Reg. 27476 (1985). The review period 
covered PHC entered from July 1, 1983 to December 31, 1983. The 
ITA, in the preliminary results, concluded the total bounty or grant 
extended to four firms, including plaintiff and Cementos Guadalaja- 
ra, was de minimis and the total bounty or grant extended to the 
remaining firms was 3.49 percent ad valorem. Id. at 27479.? 

On November 27, 1985, the ITA published notice it had received 
timely requests to conduct, among other things, a second 751 review 
of the CVD order on PHC from Mexico covering the period of Janu- 

, 1984 to December, 1984. The ITA, pursuant to 19 C.F.R. 
§§ 353.53a(c) and 355.10(C), declared it would initiate this review. 
Initiation of Antidumping and Countervailing Duty Administrative 
Reviews, 50 Fed. Reg. 48825 (1985). 

The ITA published its final results on December 19, 1985 of its 
first 751 review of the CVD order, covering entries made from July 
1, 1983 through December 31, 1983. Portland Hydraulic Cement and 
Cement Clinker From Mexico; Final Results of Administrative Re- 
view of Countervailing Duty Order, 50 Fed. Reg. 51732 (1985). The 
results of the first 751 review led the ITA to determine: 


the total bounty or grant during the period of review to be zero 
for Cementos Guadalajara, Cementos Mexicanos, Cementos 
Anahuac, and 0.40 percent ad valorem for Cementos Hidalgo 
and 0.499 percent ad valorem for Cementos Veracruz. The De- 
partment considers any rate less than 0.50 percent to be de 
minimis. For all other firms, we determine the bounty or grant 
during the review to be 3.50 percent ad valorem. 


Id. at 51737.8 


2 In the notice, the ITA further stated: 


The t intends to instruct the Customs Service to assess no countervailing duties on shi 
merchan\ from = four firms with a zero or de minimis rate of benefit, and countervailing duties of B49 49 percent tot 
f.o.b. invoice recn shipments from all other firms entered, or withdrawn from warehouses, for consumption on o! 
after ee cas 983, the date of the Department’s affirmative preliminary determination, and aaentet on or before De- 


Re cenes intends to instruct the Customs Service not to collect a cash deposit of estimated countervailing 
duties, as provided by section 751(aX1) of the Tariff Act, on shipments from the four firms and to collect 3.15 percent 
of the — — on shi: its from all other firms entered, or withdrawn from warehouse, for Smee on or 
after the dat Of publication of the final reeults of this administrative review. Thess deposit requirements shall re- 
scan tn clles Gal publication of the Gach eonate of Gao nash alaipienates review. 


50 Fed. Reg. at 27479. 
* The ITA continued to inform and direct Customs as to procedure on the shipments. The published notice provided: 


We will instruct the Customs Service to assess no counte: duties on shi ppte 6 Rin eae Soe Se 

re Thane Cae sane as oe beans es eee, and counte: duties of percent of the f.0.b. invoice price 

on shipments from all other firms entered or withdrawn from warehouse, for manana ae after July 8, 1983, 

and ex) on or before December 31, 1983. 

nt will instruct the Customs Service not to collect cash deposits of estimated countervailing duties, as 

es ee ee Teme Cee an Seana Soe Oe Soe Bees eee ane & Oana Sanaa 

os Garin tee review or from Nacional and to collect cash deposits of estimated panel as Se < 

528 pemees at eee for shipments from all other firms entered, or withdrawn from warehouse, for consumption 

on or after the date of publica’ tion of this notice. This deposit requirement and waiver shall remain in effect until pub- 
lication of the final results of the next administrative review. 


60 Fed. Reg. at 51737. 





U.S. COURT OF INTERNATIONAL TRADE 25 


The ITA had given interested parties opportunity to comment on 
the preliminary results before publishing the notice of the final re- 
sults of the first 751 review. One of the interested party firms, not a 
party to the present action, contended in its comments that the ITA 
should revoke the order pursuant to the provisions of section 303 of 
the Act; as amended, 19 U.S.C. § 1303. Section 1303 prohibits the 
ITA “from assessing countervailing duties on duty-free products 
without an affirmative finding of injury if the United States has an 
international obligation to provide such an injury test.” 50 Fed. 
Reg. at 51736. The petitioner argued the Understanding, granting 
Mexico most-favored-nation (MFN) status, established Mexico and 
the United States had an international obligation that duty-free 
goods from Mexico would be afforded an injury test before counter- 
vailing duties would be assessed. An interested party to the proceed- 
ings argued the Understanding “requires an injury test in all then 
pending and subsequent investigations. It does not preclude injury 
tests for pre-existing countervailing duty orders.” Id. 

The ITA disagreed with these contentions. The ITA responded, in 
the published final results, there were: 


no international obligations within the meaning of section 303 

of the Tariff Act to provide an injury test in this case. The Un- 

ane specifically limits injury tests in countervailing du- 

7 oceedings to investigations in progress on April 23, 1985 
~ proceedings begun on or after that date. 

With regard to paragraph 5, we have confirmed with the U:S. 
negotiators that their intention was to exclude application of 
this Understanding to pre-existing orders. Inasmuch as the 
Mexican government has not commented on our preliminary 
results (in which we proposed to assess duties) nor exercised its 
rights under the disputes clause of the Understanding (para- 
graph 11), we have no reason to believe that the Mexican gov- 
ernment has a different view. 


Id. 

Subsequently, in January of 1986, the final results of the first 751 
review were challenged by plaintiff in Cementos Anahuac del Golfo, 
S.A. v. United States, Court No. 86-01-00082. The plaintiff in that 
action argued the Understanding between Mexico and the United 
States required the ITA to revoke the CVD order on PHC from 
Mexico. See Cementos Anahuac del Golfo, S.A. v. United States, Slip 
Op. 88-58 (May 12, 1988). 

On August 24, 1986, Mexico became a formal contracting party 
of, and acceded to, the General Agreement on Tariffs and Trade 
(GATT).4 

The ITA’s preliminary results of the second administrative 751 
review of the CVD order were published on September 29, 1986. 
Portland Hydraulic Cement and Cement Clinker From Mexico; Pre- 
liminary Results of Countervailing Duty Administrative Review, 51 


4 General Agreement on Tariffs and Trade (GATT), 30 October 1947, 61 Stat. T.I.A.S. No. 1700, 55 U.N.T.S. 184 (1947). 
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Fed. Reg. 34483 (1986). The review covered the period January 1, 
1984 through December 31, 1984. As a result of its review, the ITA 
preliminarily determined de minimis bounty or grant rates existed 
for three Mexican firms, including plaintiff, and a bounty or grant 
rate of 3.35 percent ad valorem existed for all other firms. The ITA 
stated its intention to instruct Customs on the assessment. of duty 
cash deposits.5 

On October 29, 1986, during the comment period, plaintiff sub- 
mitted comments to the ITA regarding the preliminary results of 
the second 751 review. Document No. 40 of the Administrative 
Record of the Second Administrative Review, Portland Hydraulic 
Cement From Mexico, Case No. C-201-013 (A.R.). Plaintiff contend- 
ed the ITA had no authority to continue to impose countervailing 
duties on the subject merchandise because of the Understanding 
and Mexico’s GATT accession. Plaintiff asserted these events were 
“changed circumstances” under 19 U.S.C. § 1675(b)(i) and were suf- 
ficient to request the ITA to revoke the outstanding CVD order.® 

The ITA completed its second 751 review and published the re- 
sults on December 10, 1986. Portland Hydraulic Cement and Ce- 
ment Clinker From Mexico; Final Results of Countervailing Duty 
Administrative Review, 51 Fed. Reg. 44500 (1986). The petitioners’ 
comment regarding revocation of the original countervailing duty 
order and the ITA’s response to this comment provided as follows: 


Comment 1: The five exporters contends [sic] that the Depart- 
ment should revoke this order. Section 303 of the Tariff Act 
prohibits the De es from assessing countervailing duties 
on duty-free products without an affirmative finding of injury if 
the United States has an international obligation to provide 
such an injury test. In the “Understanding Between the United 
States and Mexico Regarding Subsidies and Countervailing Du- 
ties” (“the Understanding”) signed on April 23, 1985, the Unit- 
ed States granted Mexico most-favored-nation (“MFN”) status. 
On August 24, 1986, Mexico acceded to the General Agreement 


ee 


The Department intends to instruct the Customs Service not to assess countervailing duties on shipments of Mexi- 
can rane hydraulic cement and cement clinker from the three firms with zero or deminimis benefits, and to assess 
counterv: duties of 3.35 percent of the f.o.b. invoice price on shipments from all other firms exported on or after 
January 1; | and on or before December 31, 1984. 

Cees terest rates reduces the total estimated pennte or arene wr 350 eet af cole. 

i Customs Service not to — a cash deposit 


shi 
., and to to collect 3:20 pereent of the fob invoice price on shipments 
consumption on or after the date of publication of the 
final results of pana wt ater hate mg ea rr gwede acne poled we pond ny 4 fect until publica- 
tion of the final results of the next administrative review. 


51 Fed. Reg. at 34486. 
Plaintiff petitioned the ITA to revoke the CVD order for the following specific reasons: 
The ITA no longer has an; authori to impose CVD’s without by the ITC on imports from 
geri, . ‘country cone On Se within the meaning ont or of = Tarif Act of ogo i9 USC. 
the IT. ‘A also bees no authority to impose CVD’s on Mexican cement, a duty-free product, without the in} 
ited States “international obligations” within the meaning of section 303(aX2) of the Tariff Act of 


= Sao ast USC $1 1909aN2 and 
circumstances” Sena he wemnibast OE 0 ON (greeted Sevten he previes ean review as 
it of a bilateral trade ment between the U. Mexico. These “changed circumstances” mandate that 
ITA should have revoked Order since the agency ion ro longer lawfully impose CVD’s upon Mexican cement 
without the benefit of the ITC injury investigation. 
A.R. Document No. 40 at 2. 
The plaintiff also raised additional similar grounds for requiring the ITA to revoke the CVD order based on the fact of 
Mexico’s accession to the GATT on August 24, 1986. A.R. Document No. 40 at 3. 
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on Tariffs and Trade (“GATT”). Both the MFN status and the 
GATT membership constitute international obligations of the 
United States, as defined in section 303. The Department can- 
not continue to impose countervailing duties on Mexican ex- 
ports of duty-free products without an affirmative injury deter- 
mination, which is required by both Article VI.6.(a) of the 
GATT and section 303 of the Tariff Act. 

Department’s Position: We believe that we lack the authority 
to revoke this countervailing duty order on the basis of the Un- 
derstanding. We confirmed with the principal U.S. negotiators 
that the intent of Article 5 of the Understanding was to exclude 
from the a of the Understanding, and hence the ap- 
plication of “country under the Agreement” status, [sic] order 
existing before April 23, 1985. See, final results of counter- 
vailing duty administrative review on certain iron-metal con- 
struction castings from Mexico (51 FR 9698, March 20, 1986). 

We are currently considering whether Mexico’s accession to 
the GATT affects our authority to assess countervailing duties 
on Mexican duty-free products without an affirmative injury 
determination from the International Trade Commission. Since 
Mexico’s accession was effective on August 24, 1986, our deci- 
sion will not affect entries covered by this review, which ex- 
tends only through December 31, 1984. 


51 Fed. Reg. at 44500-01. The additional allegations regarding the 


calculation of the FOMEX loans were treated as follows: 


Comment 5: Anahuac del Golfo claims that the Department 
miscalculated the preferential rate on FOMEX export loans. 
Because the interest on these loans is prepaid, the effective 
preferential rate is higher than the nominal rate. 

Department’s Position: We lack sufficient information to mea- 
sure an effective dollar benchmark in 1984. The Federal Re- 
serve did not publish data on effective interest rates until 1985. 
Therefore, we can only compare a nominal interest rate bench- 
mark to a nominal preferential interest rate in 1984. However, 
we now believe that we have sufficient information to measure 
benefits using effective interest rates for dollar-denominated 
loans from 1985 and for peso-denominated loans from 1982. 

To determine the effective interest rate benchmark for the 
estimated duty deposit rate for dollar loans, we used the 
weighted-average annual effective interest rates published in 
the Federal Reserve Bulletin in the second quarter of 1986, the 
most recent information available. These weighted-average ef- 
fective interest rates are based on data, for fixed rate loans 
under one million dollars, received from a survey of gross loan 
extensions made by various banks during one week of each 
quarter. The effective rates include the various terms of the 
loans in addition to the interest rate. On FOMEX export (dol- 
lar) loans the interest is prepaid. Since we have no evidence of 
any charges on these loans other than interest, we calculated 
the effective interest rate by using the nominal rate and taking 
into account the cost of prepayment of interest. 
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For peso-denominated loans, the Banco de Mexico (“the 
Bank”) published in its Indicadores Economicos (“I.E.”) both 
nominal and effective interest rates. Using data received from a 
sample of Mexican banks, the Bank bases the nominal I.E. 
rates on the Costo Porcentual Promedio (“CCP”), the average 
cost of funds to those banks, plus a spread that reflects a risk 
premium. The effective I.E. interest rates are based on data re- 
ceived from a sample of companies representing a cross-section 
of the economy. 

These effective rates include finance charges, e.g., commis- 
sions, fees for opening a line of credit, fees for credit renewal, 
prepayment of interest, compensating balances, etc., and may 
also include compounding of interest, since many of the loans 
included in the Bank’s sample have short (2-3 month) terms. 
Both the nominal and effective I.E. interest rates are weighted 
averages of the rates reported to the Bank by the banks and 
companies in the respective samples. 

To determine the effective interest rate benchmark for 1984 
peso loans, we used the LE. effective rates published each 
month and calculated an average annual effective rate. In 1985, 
the Bank stopped publishing the LE. rates. Therefore, we calcu- 
lated the average spread between the CCP rate and the LE. ef- 
fective interest rates for the period 1982 through 1984, the only 
= for which we have I.E. rates. Our effective interest rate 

nchamrk [sic] for purposes of the estimated duty deposit rate 
was the sum of this average spread and the most recent CPP 
rate available. For the FOMEX pre-export loans, we found no 
evidence of finance charges of any kind. Since interest on these 
loans is paid at the end of the term, we consider the nominal 
preferential rate to be the same as the effective preferential in- 
terest rate. 

By using effective interest rates to the extent possible and 
making the adjustments noted in Comments 2, 3, and 4, we now 
find the 1984 benefit FOMEX loans to be 1.83 percent ad 
valorem and the current benefit, for purposes of cash deposits, 
to be 1.65 percent ad valorem. 

Comment 6: the [sic] Anahuac rage | contends that the De- 
partment inappropriately used the Federal Reserve Board 
weighted-average interest rate as a benchmark in calculating 
the benefit from the FOMEX export loans. Instead, the Depart- 
ment should use published interbank rates (“aceptaciones ban- 
carias”) because the interest rate for preferred borrowers such 
as Anahuac del Golfo was based in 1984 on these interbank 
rates. 

Department’s Position: We disagree. The interest rates pub- 
lished by the Federal Reserve are derived from average rates 
paid by commercial borrowers. The rates that the Anahuac 
Group proposes are interbank rates for dollar loans, not aver- 
age commercial lending rates. Although the interbank rate 
may be closer to the actual borrowing experience of Anahuac 
del Golfo, we are interested in establishing a national average 
benchmark rate, not a company-specific one. 
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51 Red. Reg. at 44501-02. 

The ITA also responded to plaintiff's complaint about the compa- 
ny-specific/country-wide countervailing duty rate discrepancy, as 
follows: 


Comment 10: The Anahuac Group reasserts its position set 
out in the previous review that the Department must calculate 
company-specific countervailing duty rates in this case. There 
is nothing in the record to support the view that, in this case, 
the Department’s burden is lessened by calculating a country- 
wide rate, which is itself derived from a weighted-average rate 
using the separate one’ rates. The Anahuac Group also 
maintains that section 303 of the Tariff Act requires the De- 
partment to collect duties that match ad valorem benefits actu- 
ally received by a producer or exporter. The Department’s deci- 
sion in this review is governed by its final determination in this 
case, in which the Department found the spread of rates to be 
materially different. 

Cementos de Chihauhua [sic], on the other hand, maintains 
that a country-wide rate is appropriate and consistent with the 
international obligations of the United States, the counter- 
vailing duty statute, current and purposed [sic] Commerce regu- 
lations, and past practice. 

Department’s Position: We disagree with Anahuac’s views. 
We addressed this issue at length in the final results of our last 
review. We have once again found that, other than the one firm 
with zero benefits and the two firms with de minimis benefits, 
the rates applicable to individual firms are not “significantly 
different” from the weighted-average rate. 


Id. at 44502.’ 

The ITA, in the final published results of the second 751, deter- 
mined a zero or de minimis bounty or grant rate existed on the 
PHC entered by plaintiff, Cementos Maya, and Cementos Mexica- 
nos from January 1, 1984 through December 31, 1984. The ITA also 
determined a 3.32 percent ad valorem rate existed for all other 
firms. The ITA directed Customs to continue to “assess no counter- 
vailing duties on shipments of this merchandise from the three 
firms with zero or de minimis rates and to assess countervailing du- 
ties of 3.32 percent of the f.o.b. invoice price shipments from all oth- 
er firms * * *.” Id. at 44503. 

On December 16, 1986, plaintiff filed this action challenging the 
final second 751 review results published on December 10, 1986. 

On July 1, 1987, plaintiff filed a Rule 56.1 motion. This motion is 
presently before the Court. 

On November 6, 1987, upon consent of all parties challenging the 
second 751 review, the Court enjoined Customs and the ITA from 
liquidating the entries of PHC exported from Mexico during the 
year 1984, the time period covered by the final second 751 review 


7 Plaintiff raised this issue in its challenge of the first 751 review of the CVD order covering Mexican PHC. Cementos 
Anahuac, Slip Op. 88-58. 
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results as published in the Federal Register on December 10, 1986. 
See 51 Fed. Reg. 44500. 


BACKGROUND 


Since much of plaintiff's action rests on the application of the 
United States countervailing duty and international trade agree- 
ments, it is instructive to consider the relevant statutes and their 
historical development in relation to United States trade treaties. 

An early codification of the countervailing duty law is embodied 
in the Tariff Act of 1890, which inter alia, provided domestic sugar 
refiners protection from unfair foreign competition. This protection 
consisted of countervailing duties imposed on refined sugar import- 
ed from countries that directly or indirectly paid bounties on re- 
fined sugar. Tariff Act of 1890, ch. 1244, 237, 26 Stat. 567, 584 
(1890).® 

It was § 5 of the Tariff Act of 1897, though, that applied the coun- 
tervailing duty law to all imported products.°This provision was re- 
enacted over the years by Congress without substantial change. See 
Tariff Act of 1909, §6, 36 Stat. 85; Tariff Act of 1913, §IV(E), 38 
Stat. 193; Tariff Act of 1922, § 303, 42 Stat. 935; Tariff Act of 1930, 
§ 303, 46 Stat. 687; Trade Act of 1974, § 331(a), 88 Stat. 2049, 19 
U.S.C. § 1303. 

The General Agreement on Tariffs and Trade, otherwise known 
as the GATT," has had a significant effect on the development of 
the United States countervailing duty law. The GATT is an interna- 
tional treaty that entered into force on October 30, 1947. It was the 
result of tariff negotiations among twenty-three governments in- 
cluding the United States. The United States applies this agree- 
ment pursuant to the Protocol of Provisional Application, 55 
U.N.T.S. 308 (1947) (Protocol). The Protocol provides that signato- 
ries, including the United States, undertake to apply provisionally 
(on or after January 1, 1948) the following: “(a) Parts I and III of 
the [GATT], and (b) Part II of that Agreement to the fullest extent 
not inconsistent with existing legislation.” Jd. Clause (b) has been 
commonly known as the “grandfather clause” because it allows the 
United States, as well as other countries, to retain, in force inter 
alia, any pre-existing countervailing duty laws and legislation that 
was inconsistent with GATT. 


8 The coverage of these provisions was expanded in 1894 to cover all imported sugar, new and refined. Tariff Act of 1894, 
ch, 349, fea 1/2, 28 Stat. 509, 521 (1894). 
® Section 5 as follows: 


That whenever any country, dependency, or soley shall pay or pestew, directly or indirectly, any bounty or grant 
upon the exportation of any article or merchandise fi country, pendency, or colony, me os article or mer- 
dhentien is dutiable under the provisions of this Act, a yy the. rane of such article or merchandise 
into the United States, whether the same shall be im ly from the country ited from the | or otherwise, and 
whether such article or merchandise is imported in oa conten as when expo: 
tion or has been changed in condition by Snes or otherwise, there shall be levied and paid, in all cases, 
addition to the duties otherwise imposed by this Act, an additional outy cums to the net amount of such bounty or 
grant, however the same be paid or bestowed. The net amount of all such ee oe oe from time to 
time ascertained, determined, Pond ‘dog lared by the mgr. all n 
for the identification of such articles and merchandise and for the assessment bh 5 collection of such additional duties. 


bay onde yt ch. 11, § 5. 30 Stat. 151, 205 (1897). 
ral Agreement on Tariffs and Trade, 61 Stat. A3, T.I.A.S. No. 1700, 55 U.N.T.S. 182 (1947). 
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Part II of the GATT includes Article VI which deals with the 
area of antidumping and countervailing duties. Paragraph 6(a) of 
Article VI provides: 


6. (a) No contracting party shall levy any antidumping or 
countervailing duty on the importation of any product of the 
territory of another contracting party unless it determines that 
the effect of the dumping or subsidization, as the case may be, 
is such as to cause or threaten material injury to an established 
domestic industry, or is such as to retard materially the estab- 
lishment of a domestic industry. 


GATT, 61 Stat. All, T.LA.S. No. 1700, 55 U.N.T.S. 184 (1947).4 

At the time of the establishment of the GATT in 1947, the United 
States countervailing duty law, under § 303 of the Tariff Act of 
1930, only applied to dutiable items and did not provide for an inju- 
ry determination. Therefore, under the “grandfather clause” of the 
GATT, the United States was under no obligation to apply para- 
graph 6(a) of the GATT to situations which were inconsistent with 
US. trade law. 

In 1974, Congress passed the Trade Act of 1974, which, inter alia, 
amended § 303 of the trade laws, expanding the countervailing duty 
law to cover non-dutiable as well as dutiable items.’2 Section 303 
originally contained the old law that allowed countervailing duties 
to be assessed on only dutiable items. The 1974 amendment added, 
inter alia, subsection (a) (2) which provided as follows: 


(2) In the case of any imported article or merchandise which 
is free of duty, duties may be imposed under this section only if 
there is an affirmative determination by the Commission under 
subsection (b\(1) of this section; except that such a determina- 
tion shall not be required unless a determination of injury is re- 
quired by the international obligations of the United States. 


19 U.S.C. § 1303(a)(2) (1976). 
The legislative history explains the reasons behind these 
amendments: 


4. Injury Test—Duty Free Merchandise. —The Committee 
agreed with the provision of the House bill extending the appli- 
cation of the countervailing duty law to duty-free articles. 
Under this provision, no additional duty could be be imposed 
with respect to any duty-free article unless there is a determi- 
nation by the International Trade Commission * * * that a do- 
mestic producer of like or directly competitive articles is being 


11 As amended and restated by Part D of the Protocol Amending the Preamble and Parts II and III of GATT. 8 UST 1769 
(Oct. 7, 1957). 
12 The following amendments were made to § 303 of the Tariff Act of 1930: 


[For] Subsec{tion] (a), [the Trade Act of 1974] designated existing provisions as par. (1), added pars. (2) to (6), and in 
par. of 88 80 pw mba out “and such article or merchandise is dutiable under the provisions of this chapter,” 
pl ing “tl dise” and struck isi irecting the Sec- 
retary Treasury to ascertain, , or gre 
declare the net amount so determined or estimated, tions he deems necessary for the identifica- 
tion of the arti and merchandise for the assessment and collection of the additional duties. [ 

For] subsec{tion] (b) to (e) [, the Trade Act] added subsecs. (b) to (e). 


The Trade Act of 1974 § 331(a), 19 U.S.C. § 1303 note on amendments (1976). 
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or is likely to be injured, or is prevented from being established 
by reason of importation of such article. 

The inclusion of an injury standard is appropriate in light of 
the general countervailing duty rule in ARticle VI of the GATT 
which requires a finding of injury before such duties may be 
levied on subsidized product imports. Section 303 of the 1930 
Tariff Act does not provide for - injesy: test. However, because 
the present U.S. countervailin ing OP 7 law, which only applies to 
dutiable items, predates the GA it is within the permitted 
exceptions to the GATT under the so-called “grandfather 
clause”. However, the extension of such law to nondutiable 
items is not covered by any such exception and so the nonduti- 
able items should be subject to an injury test. 


S. Rep. No. 1298, 93 Cong., 2d Sess. 185, reprinted in 1974 U.S. Code 
Cong. & Admin. News 7186, 7320. 

Therefore, following the enactment of the Trade Act of 1974, inju- 
ry determinations by the International Trade Commission (ITC) 
were required as a condition precedent to the imposition of counter- 
vailing duties on subsidized nondutiable goods only if required by 
international obligations (i.e., the GATT). An injury test was still 
not required for dutiable goods. 

In 1979, Congress enacted the Trade Agreements Act of 1979, 
Pub. L. 96-39, 93 Stat. 144, which added a new title to the Tariff 
Act of 1930, Title VII, Countervailing and Antidumping Duties, 19 
U.S.C. 1671 through 1677g. The Trade Agreements Act was the im- 
plementing legislation for the Subsidies/Countervailing Measures 
Agreement (Subsidies Code), signed by GATT members, stemming 
from the Tokyo Round of trade negotiations of the GATT."* Section 
101 of the Trade Agreements Act added § 701 to the Tariff Act of 
1930, 19 U.S.C. § 1671, which replaced the countervailing duty law 
under 19 U.S.C. § 1303 as applied to exports from a “country under 
the Agreement” The term “under the Agreement” refers to the ob- 
ligations found in the Subsidies Code of the GATT agreement. Sec- 
tion 1671 provides as follows: 


§ 1671. Countervailing duties imposed. 
(a) General rule 
If-- 
(1) the administering authority determines that— 
(A) a country under the Agreement, or 
(B) a person who is a citizen or national of such a coun- 
try, or a corporation, association, or other organization or- 
ganized in such a country, 
is providing, directly or indirectly a subsidy with respect to the 
manufacture, production, or exportation of a class or kind of 
merchandise imported into the United States, and 


18 The Tokyo Round of Multinational Trade Negotiations was conducted from 1973 to 1979. 
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(2) the Commission determines that— 
(A) an industry in the United States— 


(i) is materially injured, or 
(ii) is threatened with material injury, or 


(B) the establishment of an industry in the United States is 
materially retarded, 


by reason of imports of that merchandise, 


then there shall be imposed upon such merchandise a counter- 
vailing duty, in addition to any other duty imposed, equal to the 
amount of the net subsidy. 


(b) Country under the Agreement. 
For purposes of this part, the term “country under the Agree- 
ment” means a country— 


(1) between the United States and which the Agreement on 
Subsidies and Countervailing Measures applies, as determined 
under section 2503(b) of this title. 

(2) which has assumed ~~ with respect to the United 
States which are substantially equivalent to obligations under 


the Agreement, as determined by the President, or 
(3) with respect to which the President determines that— 


(A) there is an agreement in effect between the United 
States and that country which— 

(i) was in force on June 19, 1979, and 

(ii) requires unconditional most-favored-nation treatment 
with respect to articles imported into the United States, 


(B) the General Agreement on Tariffs and Trade does not 
apply between the United States and that country, and 
(C) the agreement described in subparagraph (A) does not 
expressly permit— 
(i) actions required or permitted by the General Agree- 
ment on Tariffs and Trade, or required by the Congress, or 
(ii) non-discriminatory prohibitions or restrictions on im- 
portation which are designed to prevent deceptive or unfair 
practices. 


(c) Cross reference. 

For provisions of law applicable in the case of merchandise which 
is the product of a country other than a country under the Agree- 
ment, see section 1303 of this title. 


19 U.S.C. § 1671 (1982). 
The legislative history explains the “new” law and its effect on 
the “old” countervailing duty law: 


Present law.— 
oe * 


* 
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Section 303 generally does not require that imports benefit- 
ing from a bounty or grant injure a domestic industry before a 
countervailing duty is im . However, if the international 
obligations of the United States require that duty-free articles 
from a particular country injure a domestic industry before a 
countervailing duty may be imposed, then section 303(a)(2) re- 
quires a determination whether a domestic industry is being or 
is likely to be injured or is prevented from being established, by 
reason of the importation of the article or merchandise benefit- 
ing from the bounty or grant. 

* * * * * * * 

The bill.—The bill would leave section 303(a)(1) and (2) of the 
Tariff Act in effect. Section 303 would apply to all imports oth- 
er than those to which new section 701 of the Tariff Act of 1930 
se * applies se * 

Under section 701 of the Tariff Act * * * a countervailing du- 
ty would be imposed on a class or kind of merchandise imported 
into the United States if— 


(1) a country to which the United States accords the ben- 
efits of the Agreement on Subsidies and Countervailing 
Measures, or 

(2) a person, who is a citizen or national of such country, 
or an organization organized in such a country, 


is providing, directly or indirectly, a subsidy with respect to the 


manufacture, cing serra or exportation of that merchandise. 
i 


No countervailing duty could be imposed under section 701 un- 
less a domestic industry is materially injured or threatened 
with material injury, or the ‘establishment of an industry in the 
United States is materially retarded, by reason of imports of 
the class or kind of merchandise with respect to which a subsi- 
dy is being provided. 

* * * * * * * 

Reason for the provision.—Section 701 would establish the 
conditions for imposition of countervailing duties consistent 
with the agreement. A domestic industry must be materially in- 
jured by reason of subsidized imports before a countervailing 
duty could be imposed. 

Section 701 would apply only to the extent (1) required by the 
agreement, as determined under section 2(b) of the bill, and (2) 
provided under section 701(b\(2) and (3). In all other cases, sec- 
tion 303 of the Tariff Act of 1930, as amended under section 
103 of the bill, would continue to apply. Section 303 would con- 
tinue to require injury as a condition for imposition of counter- 
vailing duties only on wr Src imports and only if the interna- 
tional obligations of the United States so require. 

Selective application of section 701 is intended to encourage 
countries to assume the obligations of the agreement, or su 
stantially equivalent obligations, with respect to the United 
States. This application is consistent with the agreement and 
the GATT, including the Protocol of Provisional Application of 
the General Agreement on Tariffs and Trade. 


* 
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Present Law.—Section 303 of the Tariff Act (19 U.S.C. 1303) 
contains few procedural provisions * * *. The ITC injury deter- 
mination is required * * * only with respect to duty-free goods 
and a, to the extent required by the interaitieal: obligations 
of the United States. The United States is obligated to apply 
the injury test under section 303 only with respect to duty-free 
products of countries which have fully acceded to the General 

eement on Tariffs and Trade. 

The bill. The amendment * * * would exclude from the cover- 
age of section 303 of the Tariff Act articles which are the prod- 
uct of a country under the agreement within the meaning of 
section 701(b) of the Tariff Act, i.e., articles to which section 701 
of the Tariff Act would apply. 

o* * * * * * 

Reasons for the provision.—The amendments * * * conform 
section 303 * * * to appropriate provisions of title VII of the 
Tariff Act * * *. Section 303(a\(1) and (2) of the Tariff Act will 
continue in effect with respect to articles not subject to section 
701 of that act. Section 303 will continue to impose counter- 
vailing duties, without an injury determination, on all dutiable 
and certain duty-free articles with respect to which bounties or 
grants are being provided. The President’s statement of pro- 
posed administrative action erroneously asserts that an injury 
determination will be required before countervailing duties can 
be imposed on duty-free articles from any country. Duty-free ar- 
ticles from certain countries will be subject to countervailin; 
duties after an injury determination, but only if internation 
obligations of the United States, other than the eement on 
Subsidies and Countervailing Measures, require that determi- 
nation with respect to products of those countries. 


S. Rep. No. 96-249, 96th Cong., 1st Sess. 43-45 and 103, reprinted in 
1979 U.S. Code Cong. & Admin. News 381, 429-31 and 489 (footnote 
omitted). 

Section 1303 was amended by the Trade Agreements Act of 1979 
by changing the language in (a2) and adding new language in (b). 
These changes are shown as follows: 


(2) In the case of any imported article or merchandise which 
is free of duty, duties may be imposed under this section only if 
there are affirmative determinations by the Commission under 
subtitle IV of this chapter; except that such a determination 
shall not be required unless a determination of injury is re- 
quired by the international obligations of the United States. 


(b) tions prescribed by administering authority; im- 
po articles or merchandise which are not duty free 

The duty imposed under subsection (a) of this section shall be 
imposed, under regulations prescribed by the administering au- 
thority (as defined in section 1677(1) of this title), in accordance 
with subtitle IV of this chapter (relating to the imposition of 
countervailing duties) except that, in the case of any imported 
article or merchandise which is not free of duty— 
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(1) no determination by the United States International 
Trade Commission under section 1671b(a), 167lc, or 
1671d(b) of this title shall be required. 

(2) an investigation may not be suspended under section 
1671c(c) of this title, 

(3) no determination as to the presence of critical circum- 
stances shall be made under section 1671b(e) or 1671d(a\(2) 
or (b)(4)(A) of this title, and 

(4) any reference to determinations by the Commission, 
or to the suspension of an investigation under section 
1671c(c) of this title which are not permitted or required by 
this subsection shall be disregarded. 


19 U.S.C. § 1303(aX(2) and (b) (1982). 

It appears, from the language of the statute and from the legisla- 
tive history, that § 701 of the Tariff Act of 1930 as amended by the 
Trade Agreements Act of 1979 § 101, 19 U.S.C. § 1671 became the 
controlling countervailing duty law for countries under the Agree- 
ment and § 303, 19 U.S.C. § 1303, became applicable as a residual 
provision covering situations that did not apply under § 701, i.e., sit- 
uations involving countries not under the Agreement. 

The Trade Agreements Act of 1979, in part, amended the U.S. 
trade laws to include, inter alia, an injury test for dutiable goods 
imported from a country under the GATT or from a country the 
United States recognizes as one that has assumed obligations sub- 
stantially equivalent to those found in the GATT. Dutiable goods 
not covered under Title VII of the 1979 Act were still subject to 
countervailing duties without an injury determination. 

It appears from the language, therefore, dutiable and nondutiable 
merchandise subject to bounties or grants from countries or entities 
not “under the Agreement” and not under certain international ob- 
ligations with the United States are subject to countervailing duty 
imposition without an injury determination. 


DIscussION 


Plaintiff's main contention concerns the authority of the ITA to 
impose countervailing duties on PHC without an ITC injury finding 
in the second 751 review covering imports entered in 1984. Specifi- 
cally, plaintiff argues the Understanding and Mexico’s accession to 
the GATT under United States countervailing duty law require an 
injury determination by the ITC before the ITA may impose coun- 
tervailing duties on the subject non-dutiable goods. Plaintiff also 
contends Mexico’s status under these two agreements constitutes a 
changed circumstance warranting revocation of the outstanding 
CVD order. Plaintiff urges the ITA’s refusal to revoke the CVD or- 
der was contrary to law. 

Plaintiff further contends the ITA’s decision to use a single 
“country-wide” weighted-average CVD rate in the second 751 re- 
view covering 1984 imports of PHC, in contradiction to its previous 
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use of “company-specific” rates in the original CVD final determi- 
nation, was unsupported by substantial evidence and was otherwise 
contrary to law. 

Plaintiff also argues the ITA’s methodology in using a nominal 
rate, and not the actual effective interest rate, in comparison to a 
nominal benchmark rate for purposes of calculating alleged subsi- 
dies received from short-term FOMEX: loans, was unreasonable. 

Defendant contends the question of whether or not the ITA 
should have revoked the outstanding CVD order is not properly 
before the Court for review. Defendant contends plaintiff's action 
challenging the final results of the second 751 review must be re- 
stricted to challenging the factual findings and legal conclusions un- 
derlying those results pursuant to 19 U.S.C. § 1516a(2). The final re- 
sults, defendant maintains, were not based upon the ITA’s decision 
about the request for revocation because the ITA is still considering 
the request. Therefore, defendant concludes, the revocation ques- 
tion should be properly raised at a later date, if at any time, when 
the ITA has decided the issue. 

Defendant additionally claims the ITA properly decided that the 
PHC entered in 1984 was subject to the imposition of countervailing 
duties without an injury determination. Defendant argues no inter- 
national obligations or GATT entitlements for Mexico were in exist- 
ence when the subject merchandise was imported into the United 
States in 1984. Therefore, concludes defendant, the ITA had author- 
ity to impose countervailing duties‘on the entries without first re- 
quiring an injury determination from the ITC. 

Defendant stresses the ITA’s methodologies involving country- 
wide rates and calculations of FOMEX loan benefits were lawful 
and substantiated by evidence on the record. 

Initially the Court must decide if it can properly examine the 
question of whether the ITA should have revoked the outstanding 
CVD order on PHC from Mexico. Plaintiff maintains, in light of the 
Understanding and on account of the accession of Mexico to the 
GATT, the ITA had no authority to impose duties on the goods and 
therefore the CVD order should have been revoked. 

Defendant, on the other hand, contends the revocation of the 
CVD order is not properly before this Court since this is a civil ac- 
tion, pursuant to 19 U.S.C. § 1516a, challenging the final results of 
an administrative review of an outstanding CVD order by the ITA. 
Defendant urges that the Court’s jurisdiction is limited by the pro- 
visions of 28 U.S.C. § 1581(c), pursuant to which the Court can re- 
view only the amount of the countervailing duty which the ITA cal- 
culated during the review and the factual findings and legal conclu- 
sions which underlie that determination. Defendant contends that 
since the ITA has not yet decided the revocation question, a chal- 
lenge pertaining to revocation should be made when the question 
has been ultimately resolved. 
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As provided above, the ITA responded to the petitioner’s request 
for revocation of the CVD order in pertinent part as follows: 


Department’s position: We believe that we lack the authority to 
revoke this [CVD] order on the basis of the Understanding. We 
confirmed * * * the intent of * * * the Understanding was to ex- 
clude * * * order [sic] existing before April 23, 1985 * * *. 

We are currently considering whether Mexico’s accession to 
the GATT affects our authority to assess countervailing duties 
on Mexican duty-free products without an affirmative inju 
determination from the [ITC]. Since Mexico’s accession was ef- 
fective on August 24, 1986, our decision will not affect countries 
covered by this review, which extends only through December 


’ 


51 Fed. Reg. at 44501 (citation omitted). 

Although the defendant contends the ITA has not made a deci- 
sion on the revocation question, it is clear from the language of the 
results that the ITA has made a decision not to revoke the order on 
the basis of the Understanding and has arrived at the legal conclu- 
sion that the “decision will not affect entries covered by this review, 
which extends only through December 31, 1984.” Jd. Furthermore, 
the results reveal the ITA directed the Customs Service to assess 
countervailing duties on certain goods covered by the review, clear- 
ly an action affecting the goods. 

It is also clear plaintiff has properly brought its action under 19 
U.S.C. § 1516a(2) challenging the factual findings and legal conclu- 
sions underlying the final results. The ITA has arrived at the legal 
conclusions that the Understanding does not affect the ITA’s au- 
thority to maintain the CVD order and the Mexico GATT accession 
does not affect goods covered in the review. These conclusions, in re- 
sponse to petitioners’ request for a revocation, are integral to the 
ITA’s decision to assess countervailing duties, and as such, comprise 
an appealable basis for review. 

Defendant’s argument the revocation question is not reviewable 
by this Court does have merit, but only insofar as it pertains to that 
portion of the CVD order covering goods entered after the date of 
the accession of Mexico to the GATT, that is, August 24, 1986. See 
Cementos Guadalajara, S.A. v. United States, —— CIT —— —, 
Slip Op. 88-48 at 46-47 (April 27, 1988), appeal docketed, No. 
88-1400 (Fed. Cir. May 4, 1988). The ITA has reserved decision as to 
what effect the accession will have on the ITA’s authority to assess 
countervailing duties on entries after 1984 and, therefore, whether 
or not the outstanding CVD order should be revoked as to those en- 
tries. In the interim, the ITA is directing Customs to collect coun- 
tervailing duties on those goods covered under the second 751 re- 
views; only estimated duties will be imposed by Customs on all oth- 
er goods entered after this date. 

The 751 review results covering those goods entered after the 
GATT accession have not yet been published. Once the 751 review 
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results on these goods and the decision to revoke the order are pub- 
lished, then plaintiff can properly challenge the final determination 
concerning those goods. See id.; 19 U.S.C. §1675(c); 19 C.F.R. 
§ 355.42. 

Plaintiff's main contention in this action is the ITA failed to re- 
voke its CVD order on PHC from Mexico and continued to impose 
countervailing duties on the merchandise without an affirmative 
finding of injury by the ITC as required by statute and internation- 
al obligations. Plaintiff has advanced several arguments in support 
of its contention. Plaintiff urges the Court to find that the ITA’s fi- 
nal results of its second 751 review of the CVD order concerning 
PHC are unsupported by substantial evidence on the record or are 
otherwise not in accordance with law. 

Plaintiff asserts that Mexico is a “country under the Agreement” 
pursuant to the Understanding given effect between the United 
States and Mexico on April 23, 1985. Because Mexico has attained 
this status,‘ continues plaintiff, the ITC must make an affirmative 
injury determination before it may impose and assess counter- 
vailing duties on the Mexican PHC pursuant to § 701(a) of the Tar- 
iff Act of 1930, as amended, 19 U.S.C. § 1671(a). According to the 
plaintiff, this entitlement was bestowed on the effective date of the 
Understanding but was retrospectively applicable to all PHC mer- 
chandise under an “investigation in progress.” 

Plaintiff maintains the Understanding makes clear the United 
States is obligated not to impose countervailing duties without an 
injury determination “ ‘with respect to all United States counter- 
vailing duty investigations in progress as of the date of entry into 
force of this Understanding * * *.”’ Plaintiffs Memorandum in 
Support of its Motion for Judgment Upon the Agency Record, Ce- 
mentos Anahuac del Golfo, S.A. v. United States, Court No. 
86-12-01607 at 19 (quoting the Understanding at {5). Plaintiff 
urges phrase the “investigations in progress” should be interpreted 
to include proceedings in annual 751 reviews as well as proceedings 
in pre-CVD order investigations. Because the second 751 review cov- 
ering the PHC entered in 1984 had not been completed at the time 
the Understanding was signed, plaintiff maintains this review and 
the underlying CVD order should have been revoked when no af- 
firmative injury determination was made during this “investiga- 
tion” that was in progress. 

Defendant, while not disputing plaintiffs assertion the Under- 
standing conveyed upon Mexico “country under Agreement” status, 
challenges the notion that an injury determination was necessary 
“Plaintiff asserts 19 U.S.C. § 1671(b) identifies a “country under the Agreement” as “one which has assumed obligations 
with respect to the United States which are substantially equivalent to obligations under the Agreement, as determined by 
the President.” Due to the declaration of the United States President by the United States Trade Representative’s Office, 
on April 30, 1985, that Mexico was a country under the Agreement, Determination Regarding the Application of Certain In- 
ternational Agreements, 50 Fed. Reg. 183365 (1985), plaintiff concludes that it is clear that Mexico has attained the status of 
 S eitkedh gilt upeee the ITA should have revoked the CVD order in the course of the first 751 review, plaintiff 


contends in a footnote that this argument is pending before the Court in a different action. Cementos Anahuac del Golfo, 
S.A. v. United States, Court No. 86-01-00082. The Court issued its decision on that action in Slip Op. 88-58, on May 12, 
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before the ITA could assess countervailing duties on the PHC en- 
tered in 1984. Defendant claims there were no international obliga- 
tions requiring an injury determination in existance at the time the 
subject PHC entered into the United States. Defendant criticizes 
the plaintiffs interpretation of the term “investigations in 
progress” as conflicting with the intent of the negotiators of the Un- 
derstanding and the ITA’s regulations. Defendant claims “investiga- 
tions in progress” refers only to inquiries made prior to the publica- 
tion of a CVD order. 

The Court notes the Executive Branch of the United States Gov- 
ernment, through the United States Trade Representative’s Office, 
published a formal declaration that, as of April 23, 1985, the effec- 
tive date of the Understanding, pursuant to 19 U.S.C. § 1671(b), 
Mexico is a “country under the Agreement.” Determination Regard- 
ing the Application of Certain International Agreements, 50 Fed. 
Reg. 18335 (1985). This declaration is embodied in paragraph 14 of 
the Understanding. This would necessarily result in Mexico receiv- 
ing the same treatment under the United States trade laws pursu- 
ant to § 1671(b) as any other country found to be “under the Agree- 
ment.” Since GATT member countries and, in general, countries 
“under the Agreement” are afforded the same treatment under 
United States trade laws pursuant to § 1671(b), it would appear that 
the ITA’s decision it lacked authority, pursuant to the Understand- 
ing, to revoke the CVD order.covering PHC entered before April 23, 
1985 was in accord with the decision it made pertaining to Mexico’s 
accession to the GATT. Both the signing of the Understanding and 
the accession to the GATT would seem to affect the ITA’s “authori- 
ty to assess countervailing duties on Mexican duty-free products 
without an affirmative injury determination from the [ITC],” 51 
Fed. Reg. at 44501, in the same manner. Neither agreement had 
provision for retroactive effect; i.e, neither affected the 1984 PHC 
which was entered before the effective date of either agreement. 

The Court’s observation above (that § 1671(b) applies), though, 
does not provide a basis for validating plaintiff's argument concern- 
ing the requirement of an injury determination for the PHC en- 
tered in 1984. Plaintiff believes the key issue at stake is whether or 
not the language, “investigations in progress,” embodied in the Un- 
derstanding, should be interpreted to include 751 reviews. Although 
significant, this phrase should not be scrutinized without resort to 
the remainder of the language of paragraph 5. The Court therefore 
looks to the entire language of paragraph 5 of the Understanding. 

Paragraph 5 provides “[w]ith respect to all United States counter- 
vailing duty investigations in progress * * * the United States shall 
ensure that no countervailing duties shall be imposed upon any 
product of Mexico unless it is determined that the subsidized im- 
ports are *** causing or threatening to cause material inju- 
ry* * *.” Understanding, supra, at {5 (emphasis added). The central 
focus of the Court’s interpretation of this sentence deals not with 
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the introductory prepositional phrase, but with the independent 
clause concerning the imposition of countervailing duties. 

The Court has recognized that United States countervailing duty 
law provides for the imposition of duties on merchandise as it is en- 
tered even though the actual amount of duties due may not be final- 
ly assessed until a later time, including after possible successive 751 
reviews. Cementos Guadalajara, Slip Op. 88-48 at 43. 

While paragraph 5 of the Understanding contains distinct lan- 
guage concerning the imposition of duties and investigations in 
progress, the significance of paragraph 5 is to extend to Mexico sta- 
tus as a “country under the Agreement’”’* and thereby afford Mexi- 
can products the right to an injury determination under United 
States countervailing duty law as set forth in Title VII of the Tariff 
Act of 1930, 19 U.S.C. §§ 1671 through 1677g. This status and the 
corresponding statutory entitlements, however, did not become ex- 
tant for Mexico and its goods until April 23, 1985, the effective date 
of the Understanding. The PHC from Mexico entered prior to this 
date was not entitled to the applicable injury determination under 
United States law. Because the PHC was entered prior to Mexico’s 
recognition as a “country under the Agreement,” the imposition of 
duties on those goods entered prior in April 23, 1985 was not subject 
to an affirmative injury determination before the final assessment 
and liquidation stage of the proceedings. See generally Cementos 
Guadalajara, Slip Op. 88-48. 

Plaintiff contends the second 751:review was an “investigation in 
progress” when the Understandingwas signed and therefore no du- 
ties should have been assessed for PHC covered by that review with- 
out an affirmative injury determination. Plaintiff cites Al Tech Spe- 
cialty Steel Corp. v. United States, 3 Fed. Cir. (T) 1, 745 F.2d 632 
(Fed. Cir. 1984), for support of its proposition that a 751 review is an 
“investigation” for purposes of interpretation of paragraph 5 of the 
Understanding. Notwithstanding the Court’s holding above, the 
Court will address these contentions to provide further support for 
the Court’s decision. 

As plaintiff recognizes in its reply brief, “Al Tech is not on all 
fours* * *.” in holding that the word “investigations,” for purposes 
of the Understanding, includes a 751 review. The pertinent issue in 
Al Tech involved the definition of the phrase “final determination 
in an investigation” as applicable to verification of information by 
the ITA as required by 19 U.S.C. § 1677e(a). The government appel- 
lant in Al Tech contended the lower court: 


erred in holding that [§ 1677e(a)] requires * * * verification in 
section 751 periodic reviews* * *. [The Appellant] maintain{ed] 
that a “final determination in an investigation” occurs only in 
* * * “the investigative phase” of an administrative antidump- 


16 Mexico attained this status by assuming “obligations with respect to the United States which are substantially equiva- 
ies to obligations under the Agreement on the Interpretation and Application of Articles VI, XVI and XXIII of the Gener- 

al Agreement on Tariffs and Trade.” Determination Regarding the Application of Certain International Agreements, 50 Fed. 
Reg. 18335 (1985). See 19 U.S.C. § 1671(bX2). 
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ing or countervailing duty ‘proceeding,’ not in ‘the assessment 
phase’ of a proceeding in which section 751 period reviews 
occur.” 


Al Tech, 745 F.2d at 634. 

The United States Court of Appeals for the Federal Circuit, in Al 
Tech, carefully limited the definitional analysis of the word “inves- 
tigation” to the application of verification under § 1677e(a). The 
court found the word “investigation” as used throughout the stat- 
utes lacked a plain and consistent meaning. Nevertheless, the court 
held, pursuant to § 1677e(a), verification of information was re- 
quired in both the investigative and assessment phases since the 
legislative history made evident to the court that “Congress intend- 
ed no limitation on the verification requirement to the investigative 
phase of the inquiry.” Jd. at 640. 

It is important to note Congress remedied the ambiguity, as noted 
by the Al Tech court, by amending § 1677e(a) in the Trade and Tar- 
iff Act of 1984. The relevant change enacted by Congress was legis- 
lation directing the agency to verify all information relied upon in: 
(1) a final determination in an investigation; (2) a revocation under 
section 1675(c); and (3) a review and determination under section 
1675(a).!”7 19 U.S.C. § 1677e(a) (1985). Congress made a clear distinc- 
tion between an “investigation” and a “751 review.” 

Defendant points out the ITA conferred with the United States 
officials, who helped to negotiate the Understanding, prior to publi- 
cation of the first 751 review results. It appears from these confer- 
ences, the meaning ascribed to the term “investigations in 
progress” refers to that period of inquiry prior to the publication of 
a CVD order. See 50 Fed. Reg. at 51736 (“we have confirmed with 
USS. negotiators that their intention was to exclude application of 
the Understanding to pre-existing orders”). 

Defendant cites an ITA memorandum from the Director of the 
ITA’s Office of Policy, dated October 4, 1985, which provides as 
follows: 


You asked for my interpretation of the U.S.-Mexico Under- 
standing Regarding Subsidies, which was signed on April 23, 
1985. Specifically, you asked whether MFN [most favored na- 
tion] principles require that we revoke outstanding CVD orders 
unless an injury test is provided. 

The short answer is no. Although Mexico was designated as.a 
“country under the eement” by virtue of the entry into 
force of the Understanding, the Understanding clearly provides 
that the injury test will not apply to proceedings in which CVD 


17 The original text of § 1677e(a) prior to the 1984 amendment provided as follows: 


we Yerieaton of Information 
a) 

ae with respect to information the verification of which is waived under section 1673b(b\(2) of this title, the ad- 

ministering re shall verify all information relied upon in making a final determination in an in tion. In 

publishing such a determination, the administering authority shall Fy the methods and procedures to vei 
such information. If the administering authority is unable to verify ow of the information submitted, it 
use the best information available to it as the basis for its Pinan which may include the information submit- 
ted in support of the petition. 


19 U.S.C. § 1677e(a) (1982). 
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orders were issued prior to April 23, 1985. Under Article 5 of 
the Understanding (at page 10) the United States agrees to ap- 
ply the injury test “(with respect to all United States counter- 
vailing duty investigations in progress concerning peomnets of 
Mexico as of the date of entry into force of this Understanding 
* * * [emphasis added].” The term “investigation” is defined in 
section 355.6(b) of Import Administration’s Countervailing Duty 
Regulations (19 CFR 355.6(b)) as the stage of a CVD proceeding 
prior to issuance of a CVD order. Thus, by the Understanding’s 
own terms, it does not cover proceedings in which a CVD order 
has been published before April 23, 1985. 

Since the Understanding constitutes the international obliga- 
tion between Mexico and the United States and it specifies 
when the United States’ obligation to grant the injury test be- 
gins, it would be contrary to the Understanding to argue the 

nited States should grant an injury test for products which 
are no longer in the investigation stage. In light of the express 
limitation, the MFN argument is irrelevant. 

Mexican government officials were told throughout the nego- 
tiations that DOC would not grant an injury test in cases in 
which orders had already been issued. 

of 


* * 


I have confirmed that Mike Hathaway, Deputy General 
Counsel at USTR, agrees with my interpretation. (I drafted Ar- 
ticle 5 and Mike was the principal USG negotiator). 


A. R. Document No. 3 at 1-2. 

Defendant also cites a memorandum dated March 13, 1986, by 
the Associate General Counsel of the Office of the United States 
Trade Representative’s office (prior to March 13, 1986, the author 
was the Director of the ITA’s Office of Policy), reconfirming his pri- 
or statement found in the October 4, 1985 memorandum. See A.R. 
Document No. 16. The Court observes these submissions by defend- 
ant lend some persuasive weight to defendant’s argument. 

While the Court recognizes “[a]lthough not conclusive, the mean- 
ing attributed to treaty provisions by the Government agencies 
charged with their negotiations and enforcement is entitled to great 
weight,” Sumitomo Shoji America, Inc. v. Avagliano, 457 U.S. 176, 
184-185 (1981), ITA regulations provide more persuasive support 
for the defendant’s argument. 

The definition of “investigations” found in these regulations pro- 
vides that “[a] ‘investigation’ refers to that time between the publi- 
cation of a notice of initiation and the publication of the earliest of 
(1) a notice of termination, [sic] (2) a negative determination that 
has the effect of terminating the administrative proceedings; or (3) 
an Order.” 19 C.F.R. § 355.6(b) (1985). A “determination” is defined 
as “an official decision in the course of a proceeding.” 19 C.F.R. 
§ 355.6(c) (1985). An “order” is further defined as “a notice issued 
following final determinations of subsidy and, when applicable, in- 
jury, which provides for the imposition of countervailing duties.” 19 
C.F.R. § 355.6(c) (1985). These definitions were published in the 
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Code of Federal Regulations (Code) as of the time of negotiation and 
signing of the Understanding and existed in the code verbatim for 
many years prior to that time. They, therefore, provided the back- 
ground against which the Understanding between the United 
States and Mexico was negotiated. 

Section 355.0 of Title 19 of the Code sets forth important prelimi- 
nary information in regard to the scope and implementation of Part 
355 dealing with countervailing duties: 


§ 355.0 Scope. 

This part sets forth procedures and rules eee to pro- 
ceedings under section 303 and Title VII of the Tariff Act of 
1930, as amended (19 U.S.C. 1303 et seq.) (hereinafter referred 
- as “the Act”) relating to the imposition of countervailing 

uties. 


19 C.F.R. § 355.0 (1985). 

It is clear the Code, in setting forth the procedures for imposing 
countervailing duties, provides that under section 303 and Title VII, 
the word “investigation” is limited to that period of time in a coun- 
tervailing duty investigation which precedes the issuance of a coun- 
tervailing duty order. For the purposes of the instant action, the 
Court therefore holds “investigations in progress” does not include 
the 751 reviews as plaintiff has argued. The Court further holds it 
was neither contrary to law nor unsubstantiated by evidence on the 
record, in light of the above analysis, for the ITA to determine it 
was not precluded from imposing countervailing duties upon the 
Mexican PHC entered in 1984 without an injury determination, pri- 
or to the signing of the Understanding. It was neither contrary to 
law nor unsubstantiated by evidence on the record for the ITA to 
determine it lacked authority to revoke the CVD order, on account 
of the Understanding, since the CVD order covered those goods en- 
tered during the 1984 751 review period—a period of time prior to 
the effective date of the Understanding. 

The language of the Understanding also sheds light on the issues 
at hand and lends further persuasive support for denying plaintiff's 
assertion the Understanding affects the CVD order and entries of 
PHC before April 23, 1985. The opening clause of paragraph 5 of 
the Understanding concerning the injury test requirement provides: 
“{flor the purposes of the application of countervailing measures.” 
Paragraph 6 of the Understanding further provides, in pertinent 
part, as follows: 


6. DOMESTIC PROCEDURES AND LAW 


No provision of this Understanding shall be construed to pre- 
vent the United States from finally imposing countervailing du- 
ties pursuant to its national law on products of Mexico receiv- 
ing subsidies of any kind * * *. 


Understanding at 6 (emphasis added). 
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The language of the Understanding directs the imposition of 
countervailing duties in accordance with United States national 
law. Therefore, despite plaintiff's argument that the plain reading 
of the Understanding supports its position, the Court observes Unit- 
ed States countervailing duty law is the source of direction and 
guidance in this matter. 

The intent of the countervailing duty law is to impose duties on 
goods as they enter the United States and not to impose counter- 
vailing duties on a retroactive basis. Cementos Guadalajara, Slip 
Op. 88-48 at 43-44. Although the court in Cementos Guadalajara 
dealt with the ITA’s challenged implementation of the counter- 
vailing duty law pursuant to 19 U.S.C. § 1303 under a similar fact 
pattern, the Court finds the analysis to have analogous application 
to the present situation dealing with the implementation of 19 
U.S.C. § 1671. Here, as in Cementos Guadalajara, plaintiff chal- 
lenges the imposition of countervailing duties without an affirma- 
tive injury determination on Mexican goods entered prior to the es- 
tablishment of Mexico’s status as “a country under the Agree- 
ment.” Here, as in Cementos Guadalajara, the Court finds the 
actions of the ITA were supported by substantial evidence and oth- 
erwise in accordance with law when the ITA imposed counter- 
vailing duties and maintained the CVD order on PHC entered prior 
to Mexico’s attaining “country under the Agreement” status. The 
ITA’s decision not to revoke the CVD order, as it pertained to the 
review period in the second 751 review, was equally supported by 
the record and otherwise in accordance with law. 

Plaintiff additionally claims “international obligations” of the 
United States require the ITC to undertake an injury investigation 
before countervailing duties can be imposed on the duty-free PHC 
from Mexico. Specifically, plaintiff charges that notwithstanding 
Mexico’s status granted by the Understanding, Mexico’s accession 
to the GATT in 1986 established an international obligation of the 
United States to provide an injury test on PHC from Mexico before 
countervailing duties could be imposed. Plaintiff contends: (1) the 
ITA’s refusal to apply the GATT accession to the 1984 entries of 
PHC administratively reviewed during 1986; (2) the ITA’s postpone- 
ment of definitively making this decision; and (3) the ITA’s refusal 
to state a basis for the above considerations, constitute reversible 
error. 

Citing the Understanding at paragraph 8, plaintiff urges the Un- 
derstanding grants Mexico a “most favored nation” status which re- 
quires the United States to extend to Mexican products treatment 
“no less favorable than that accorded to the products of other 
countries.” 

Plaintiff alludes to those occasions when the ITA revoked CVD 
orders on merchandise where the status of the goods changed after 
a CVD order was issued, but during a 751 review. In these cases, 
urges plaintiff, where there was no provision in the law for an inju- 
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ry determination at that point in the proceedings and the status 
change necessitated an injury determination before imposition of 
countervailing duties, the ITA revoked the CVD orders. See, e.g., 
Carbon Steel Wire Rod From Trinidad and Tobago; Intention to Re- 
view and Preliminary Results of Changed Circumstances; Adminis- 
trative Review and Tentative Determination to Revoke Counter- 
vailing Duty Order, 50 Fed. Reg. 19561 (1985); and Certain Fasteners 
From India; Final Results of Administrative Review and Partial 
Revocation of Countervailing Duty Order, 47 Fed. Reg. 44129 (1982). 

Finally, plaintiff maintains the ITA improperly failed to conduct 
a “changed circumstance” review pursuant to 19 U.S.C. § 1675(b). 
Plaintiff requested the review on October 29, 1986, more than one 
month prior to the publication of the final results of the second 751 
review. Plaintiff claims Mexico’s status change to a “country under 
the Agreement” was a “changed circumstance” and would have led 
the ITA to find the PHC was subject to an injury test and the ITA 
lacked authority to impose countervailing duties on the PHC with- 
out this test. Plaintiff believes the ITA had authority to conduct a 
“changed circumstance” review at the time of the second 751 re- 
view and publish this determination concurrently with the second 
751 review results. Plaintiff charges the ITA even failed to respond 
to their request for review based on changed circumstances in the 
second 751 review results. 

Defendant contends there were no “international obligations” be- 
tween the United States and Mexico at the time of the issuance of 
the CVD order on PHC up to and including 1984 which would have 
required an injury test by the ITC before the ITA could impose 
countervailing duties on the PHC. Defendant contends there were 
no international obligations despite any “Most favored nation” 
treatment allegedly accorded Mexican goods. 

Defendant contends the countervailing duty law does not provide 
for a retroactive application of, or a request for, an injury determi- 
nation for goods entered prior to the attainment of “country under 
the Agreement” status. Because the merchandise at issue was en- 
tered before Mexico became a “country under the Agreement,” de- 
fendant asserts the ITA’s determination not to specifically conduct 
a separate “changed circumstances” review was proper. 

The Court is not persuaded the Understanding required the ITA 
to grant an injury determination or revoke the CVD order on the 
PHC entered in 1984 before countervailing duties were imposed. 
Based on the analysis and reasoning set forth above, regarding 
Mexico’s status as a “country under the Agreement” pursuant to 
the Understanding, and upon the analysis and reasoning in Ce- 
mentos Guadalajara, the court holds an affirmative injury determi- 
nation was not required before the ITA could impose countervailing 
duties on PHC entered in 1984. The ITA’s imposition of counter- 
vailing duties without an injury determination on the PHC entered 
in 1984, prior to the effective date of the Understanding, was sup- 
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ported by substantial evidence and was otherwise in accordance 
with law. Slip Op. 88-48 at 44. 

Concerning plaintiff's “most favored nation” argument, the Court 
has held the Understanding does not provide retroactive application 
of the U.S. countervailing duty law to goods entered prior to the ef- 
fective date of the Understanding. The PHC was entered in 1984, 
prior to the signing of the Understanding and prior to Mexico’s at- 
tainment of “most favored nation” treatment for its goods. 

The ITA determinations cited by plaintiff do not support plain- 
tiffs arguments. These determinations involved cases where dutia- 
ble goods from a GATT member country were subject to a pre-ex- 
isting CVD order. During the 751 reviews, the goods were given rec- 
ognition by the United States as having changed to a duty-free 
status. In Fasteners From India, the ITA determined the goods, as 
newly established duty-free goods, were entitled to the injury deter- 
mination for goods entered after the status change. Because there 
was no authority in the statutes for the ITA to require an injury de- 
termination once a CVD order was issued and 751 reviews were pro- 
ceeding, the ITA revoked the CVD order as it pertained to those 
goods entered after the status change."* 

The two determinations, cited by plaintiff, would appear to sup- 
port defendant’s position to a greater extent than that of plaintiff. 
See Cementos Guadalajara, Slip Op. 88-48 at 43-44. In these deter- 
minations, the ITA decided to revoke the CVD orders only insofar 
as they pertained to goods entered after the date of the status 
change, and not retroactively to goods entered before the change. 

Insofar as plaintiff's “changed circumstances” argument is con- 
cerned, the Court holds the ITA’s determination concerning the 
1984 PHC entries that predated the effective date of the Under- 
standing and predated Mexico’s accession to the GATT was sup- 
ported by substantial evidence on the record and not contrary to 
law. 

The applicable statute governing a request for a review due to 
“changed circumstances” is 19 U.S.C. § 1675(bX1). This section pro- 
vides as follows: 


(b) Reviews upon information or request.— 

(1) In general.— Whenever the administering authority 
receives information concerning, or a request for the review of, 
an agreement accepted under section 1671c of this title * * * or 
section 1673c of this title * * * or an affirmative determination 
made under section 1671c(h)\(2), 1671d(a), 1671d(b), 1673c(h\(2), 
1673d(a), 1673d(b), 1676a(aX(1), or 1676a(aX(2) of this title, which 
shows changed circumstances sufficient to warrant a review of 
such determination, it shall conduct such a review after pub- 
lishing notice of the review in the Federal Register. 


19 U.S.C. § 1675(b)(1) (1986). 


18 In the Carbon Steel Wire determination, the ITA has recognized the 
change and issued a preliminary determination to revoke the order but has yet to issue a final revocat 


problem involved with the dutiable/duty-free 
order. 
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Plaintiff alleges the ITA improperly failed to conduct a review 
pursuant to its request that the ITA revoke the CVD order due to 
“changed circumstances.” Plaintiff's argument, however, is not per- 
suasive. The ITA indicated it was “currently considering” whether 
the accession by Mexico to the GATT would affect future entries. 
Whether or not future entries will constitute sufficient grounds to 
satisfy the “changed circumstances” requirement will have to await 
the ITA’s decision in the future. The ITA, as noted above, explicitly 
determined not to give retroactive effect to entries that predated 
the Understanding or Mexico’s accession to the GATT. 

The Court therefore holds the conclusion by the ITA that it lack- 
ed authority based upon the Understanding to revoke the CVD or- 
der as it. pertained to the 1984 PHC and the ITA’s conclusion that 
the Understanding excluded CVD orders existing prior to April 23, 
1985, the effective date of the Understanding, are supported by sub- 
stantial evidence on the record and are otherwise in accordance 
with law. The Understanding did not provide for the retroactive ap- 
plication of an injury determination prior to the effective date of 
the Understanding. 

The Court further holds the determination by the ITA not to 
treat the PHC entered in 1984 as effectively retroactive on account 
of the accession of Mexico to the GATT on August 24, 1986 was sup- 
ported by substantial evidence on the record and was otherwise in 
accordance with law. There is no provision in the U.S. domestic 
countervailing duty law or in the GATT providing for retroactive ef- 
fect. See Cementos Guadalajara, Slip Op. 88-48. 

Plaintiff also challenges the ITA’s methodology in computing the 
value of the benefits plaintiff received from the FOMEX loans.” 
Plaintiff contends the ITA failed to compare the proper dollar 
benchmark with the ITA determined preferential interest rate re- 
ceived by plaintiff for loans under FOMEX. Plaintiff charges the 
ITA inappropriately used a Federal Reserve Board weighted-aver- 
age interest rate to establish a national average benchmark rate 
and not a company-specific one as a benchmark in calculating the 
benefit. Plaintiff believes the proper choice as a benchmark should 
have been the published Mexican interbank rate (aceptaciones ban- 
carias). In addition, plaintiff maintains the ITA improperly calculat- 
ed the preferential rate on FOMEX export loans. 

Defendant contends plaintiff's proposed rates were interbank 
rates for dollar loans and not average commercial lending rates. De- 
fendant urges the ITA customarily uses a national average commer- 
cial benchmark as a model for comparison. According to the defend- 


19 The FOMEX loans originated from a trust by the same name. The trust was: 


established by the rnment of Mexico to promote the manufacture and sale of ucts. the 
Sar check we sats cabonpelags hemoln Wao tena was eakaieioaeend tp ae Maoaoae yeaa Peeretenal anil tho 
Bank of Mexico acting as the trustee. 

Final Affirmative Countervailing Duty Determination and Countervailing Duty Order; Portland Hydraulic Cement and 
Cement Clinker From Mexico, 48 Fed. Reg. 43063, 43065 (1983). FOMEX is a program that provided short-term loans to 
Mexican exporters, including plaintiff, at preferential rates of interest. The FOMEX loans consist of two different pro- 
grams: pre-export loans, denominated in Mexican pesos for providing manufacturers with working capital; and export 
loans, denominated in dollars and requiring pre-paid preferential interest. 
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ant, the ITA purposely sought a national average benchmark rate. 
51 Fed. Reg. at 44501-02. Defendant maintains plaintiff's suggested 
rate alternatives for comparison were not considered by the ITA be- 
cause they were not national average benchmark rates. Defendant 
further points out the ITA’s policy of administering a national aver- 
age commercial benchmark for the FOMEX loans were affirmed by 
the Court in Alhambra Foundry v. United States, 9 CIT 632, 635, 
626 F. Supp. 402, 407 (1985). 

Defendant agrees there may be some situations in which loans 
may vary from company to company, but here the potential vari- 
ance of loans distributed among the companies was not of a suffi- 
cient enough magnitude to resort to a use of a company-specific 
commercial rate by the ITA. There was no indication, defendant 
continues, that plaintiff's alternatively suggested rates had included 
finance charges which thereby would constitute effective rates for 
the ITA to use. 

It appears the ITA acted reasonably and in accordance with law 
in choosing comparison models for benchmark rates and in calculat- 
ing that rate from the information gleaned from the Federal Re- 
serve Board. It has been held where: 


the Court is confronted with two opposing, but substantial 
views of the record, it is not the ambit of the Court to choose 
the view which it would have chosen in a trial de novo. Rather, 
the Court must sustain the administering agency’s view if it is 
supported by substantial evidence on the record and in accord- 
ance with law. 


Hercules, Inc. v. United States, ——- CIT ——, ——, 673 F. Supp. 
454, 479 (1987). 

Plaintiff has raised some interesting points, but has not specifical- 
ly pointed out in the record any information to substantiate its 
claim. Plaintiff has failed to show the ITA’s determination regard- 
ing the FOMEX preferential rate was unreasonable or unlawful. 
Deference must be given to the agency’s interpretation of the evi- 
dence on the record. Indeed, “[a]s long as the interpretation is suffi- 
ciently reasonable, it will be sustained. Furthermore, it need not be 
the only reasonable interpretation.” Jd. at 485-86 (referring to 
Atcor, Inc. v. United States, —— CIT ——, ——, 658 F. Supp. 295, 
299 (1987)). The Court therefore sustains the ITA’s calculated value 
of the benefits received from the FOMEX loans as supported by sub- 
stantial evidence and as otherwise in accordance with law. 

Plaintiffs last challenge to the final results of the second 751 re- 
view concerns the ITA’s use of a country-wide subsidy rate in the 
751 review results rather than a company-specific assessment rate 
as calculated in the original final determination and CVD order. 
Plaintiff claims the ITA determined, in the affirmative final deter- 
mination of the original CVD investigation, that the company-spe- 
cific calculation rates were appropriate because the benefits re- 
ceived by the different Mexican companies under investigation were 
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“materially different.” 48 Fed. Reg. at 43068. For the subsequent 
first and second 751 reviews, plaintiff contends the ITA inconsis- 
tently applied a country-wide rate. 

Plaintiff urges the applicability of 19 C.F.R. § 355.33(f),2° which 
existed at the time the challenged proceedings were conducted. 
Plaintiff refers to the language of § 353.33(f) which provides: “such 
differences shall be estimated and stated.” Plaintiff expresses addi- 
tional concerns regarding the agency’s exercise of discretion in its 
choice of methodology. 

Defendant concedes the ITA altered its methodology from a com- 
pany-specific subsidy calculation in the original determination to a 
country-wide subsidy calculation in the first and second 751 re- 
views. Defendant contends, however, the applicable law and the 
facts of the case warranted such a change. See Portland Hydraulic 
Cement and Cement Clinker From Mexico; Final Results of Admin- 
istrative Review of Countervailing Duty Order, 50 Fed. Reg. 51732, 
51733-34 (1985); Portland Hydraulic Cement and Cement Clinker 
From Mexico; Final Results of Countervailing Duty Administrative 
Review, 51 Fed. Reg. 44500, 44502 (1986). 

The applicable law pertaining to this issue is set forth at § 607 of 
the Trade and Tariff Act of 1984, 19 U.S.C. § 1671le(a)X(2). Section 
1671e(aX2) provides as follows: 


§ 167le. Assessment of duty 
(a) Publication of countervailing duty order— Within 7 
days after being notified by the Commission of an affirmative 
determination under section 1671d(b) of this title, the adminis- 
tering authority shall publish a countervailing duty order 
which— 
* 


* * * * * * 


(2) shall presumptively apply to all merchandise of such class 
or kind exported from the country investigated, except that if— 


(A) the administering authority determines there is a sig- 
nificant differential between companies receiving subsidy 
benefits, or 

(B) a State-owned enterprise is involved, 


the order may provide for differing countervailing duties* * *. 


19 U.S.C. § 1671e (a2) (1985) (emphasis added). It is clear, from the 
language of this provision, Congress has authorized the agency to 
exercise its discretion in providing for differing countervailing du- 
ties if the agency determines there is a significant differential be- 
tween companies receiving subsidy benefits. 


2 Section 355.33(f) sets forth: 


ats ye na of Final Determinations. The Final Determination shall include conclusions with regard to all facts and 

red material to the Determination. If the Determination is affirmative, the amount of the net sub- 

brn shall be estimated and stated, and the nature of the subsidy determined. If separate enterprises have received 
materially different benefits, such differences shall be estimated and stated. 


19 C.F.R. § 355.33(f) (1983). 
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The record is clear from the final results of both the first and sec- 
ond 751 reviews the ITA determined there was no significant differ- 
ential between the companies receiving the subsidy benefits. Hav- 
ing set forth this basis for its decision, see 50 Fed. Reg. at 51733-34, 
the ITA properly exercised its statutory discretion by not providing 
for significant differences in the countervailing duties for the sepa- 
rate companies. 

Although defendant alludes to the additional administrative bur- 
den as well as the rise in the number of companies (from 5 to 8) as 
additional support for its decision not to apply a company-specific 
calculation rate, it appears from the language of the published final 
results and in the defendant’s brief before the Court the ITA did in 
fact calculate the values for each specific company and made this 
date available for use. Nevertheless, the statute is clear the ITA 
may provide for differences if it determines there is a significant 
differential between the companies receiving the subsidy benefits. 
The ITA has therefore complied with the statutory mandate and 
has not reached a determination that is contrary to law. See Cer- 
amica Regiomontana, S.A. v. United States, ——- CIT ——, ——, 636 
F. Supp. 961, 968 (1986), aff'd 810 F.2d 1137 (Fed. Cir. 1987). 

Plaintiff has not provided any evidence in the record which sup- 
ports its argument that the ITA’s calculations were unsupported by 
substantial evidence or contrary to law. Furthermore, plaintiff's re- 
liance on Phillip Brothers, Inc. v. United States, ——- CIT ——, 630 
F. Supp. 1317 (1986), is misplaced. Phillip Brothers held, inter alia, 
that the ITA must indicate its justification for its change from a 
company-specific basis in a CVD order to an average assessment in 
the 751 reviews. The court, in Phillip Brothers, was concerned with 
the failure of the agency to articulate its reasons for the decision. 
Id. at 1322-23. 

The ITA has thoroughly articulated its reasons for the change in 
calculation methodology, thus rendering the Phillip Brothers ra- 
tionale inapplicable to the instant action. The ITA’s decision to al- 
ter the methodology for calculating the rates was not contrary to 
law and was supported by substantial evidence on the record. 


CoNCLUSION 


The Court has found, in accordance with the ITA’s determination 
at 51 Fed. Reg. 44500 (1986), the entries of PHC subject to the sec- 
ond 751 review were not affected by Mexico’s accession to the GATT 
since those goods were entered prior to accession. There is no provi- 
sion in United States domestic countervailing duty law or in the 
GATT providing for retroactive effect. Therefore, the ITA acted in 
accordance with law and its determination was supported by sub- 
stantial evidence in the record when it refused to revoke the CVD 
order as it applied to those goods covered in the second 751 review 
and assess countervailing duties on the PHC. By analogy to the 
Court’s opinion, Cementos Guadalajara, Slip P. 88-48, it was in ac- 
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cordance with law and was supported by substantial evidence in the 
record for the ITA to determine it lacked authority to revoke the 
CVD order due to the Understanding as it applied to goods covered 
by the same second 751 review. 

The Court’s holding, insofar as Mexico’s accession to the GATT is 
concerned, does not apply to those goods subject to later 751 reviews 
and entered after 1984. The ITA will presumably decide subsequent 
to the decision in this case what will be the effect of GATT acces- 
sion upon those entries. Thereafter, court challenges may be made 
as to those goods subject to countervailing duties assessed under 
further successive 751 review results. 

Based upon the discussion and legal reasoning set forth above, 
the Court denies plaintiff's motion, sustains the ITA’s administra- 
tive review results challenged here and published at 51 Fed. Reg. 
44500 (1986), and enters judgment in favor of defendant. 

The Court’s order will be entered accordingly. 


(Slip Op. 88-76) 


British STEEL CorP., ET AL., PLAINTIFFS v. UNITED STATES, ET AL., DEFEND- 


ANTS, ALLEGHENY LUDLUM STEEL CorP., ET AL., DEFENDANTS-INTERVENORS 


Court Nd. 83-7-01032 
Before BERNARD Newman, Senior Judge. 


MEMORANDUM AND ORDER 

[Joint consent motion for dismissal with prejudice based on settlement agreement 
granted.] 

(Dated June 13, 1988) 

Steptoe & Johnson (Richard O. Cunningham and Charlene Barshefsky Esgqs., of 
counsel) for plaintiffs. 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch and Sheila N. Ziff, Esq., United States Department of Justice, 
Civil Division, for defendants. 

Collier, Shannon, Rill & Scott (Paul C. Rosenthal, Esq., of counsel) for defendants- 
intervenors. 

Stewart & Stewart (Terence P. Stewart, Esq., of counsel), for Amicus Bethlehem 
Steel Corp. 

BERNARD NEwMaAN, Senior Judge: 


INTRODUCTION 


This action, with its somewhat tortuous history, has now been re- 
solved by the parties’ submission of a joint consent motion for dis- 
missal with prejudice, based upon the Settlement Agreement ap- 
pended to this memorandum. For informational purposes, the histo- 
ry of this case to date is briefly reviewed below. 
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BACKGROUND 


On April 27, 1983 the International Trade Administration, De- 
partment of Commerce (Commerce) published its final affirmative 
countervailing duty determination concerning Stainless Steel Plate 
from the United Kingdom, 48 Fed. Reg. 19048, finding that British 
Steel received various subsidies during the review period and ac- 
cordingly imposed a duty of 19.31 percent ad valorem. Ibid. A final 
order was published on June 23, 1983, 48 Fed. Reg. 28690. 

On July 21, 1983—approximately five years ago—British Steel 
filed the complaint in this action challenging the final determina- 
tion and order. Plaintiffs’ motion, pursuant to Rule 56.1(a) for an or- 
der directing submission for review upon the agency record, was 
granted on January 12, 1984. British Steel Corporation v. United 
States, 7 CIT 1, 578 F. Supp. 421 (1984). 

Thereafter, in British Steel Corporation v. United States, 9 CIT 
——,, Slip Op. 85-26, 605 F. Supp. 286 (March 8, 1985), the court sus- 
tained Commerce’s subsidy determination, but in conformance with 
defendants’ request, remanded the action to Commerce for certain 
redeterminations and recalculations bearing on the valuation of the 
subsidies. In due course, the Results of Remand were transmitted 
by Commerce to the court on September 9, 1985, and on October 9, 
1985 plaintiffs challenged these results. 

On March 31, 1986 in British Steel Corporation v. United States, 
11 CIT ——, Slip Op. 86-37, 632 F. Supp. 59, motion for rehearing 
pending (British Steel II), the court affirmed in part the remand re- 
sults, but found Commerce’s revised valuation methodologies unsup- 
ported by substantial evidence and contrary to law. Specifically, the 
court rejected Commerce’s 15-year valuation methodology and the 
amortization of the loan forgiveness at 1981 interest rates. Hence, 
in British Steel II, the action was again remanded to Commerce for 
reconsideration of its revised valuation methodologies and for recal- 
culation of the subsidy benefits. 

On April 30, 1986 defendants moved for a rehearing of British 
Steel IT. Subsequently, defendants sought and were granted an ex- 
tension of time to submit their supporting legal memorandum until 
it could be ascertained whether a settlement of this litigation could 
be reached (Order of May 9, 1986). Additionally, pursuant to plain- 
tiffs’ motion, the court on May 28, 1986 rescinded the time-frame 
for the remand proceedings and ordered Commerce to perform its 
redeterminations within sixty days of the date of denial of defend- 
ants’ motion for rehearing. In accordance with the court’s order of 
May 9, 1986, the Government filed periodic status reports with the 
court in 1986. 

During the pendency of the second remand in 1986, the United 
States and the European Communities entered into an arrange- 
ment concerning the importation of various steel prod- 
ucts—including stainless steel plate—effective March 1, 1986. As a 
consequence of the foregoing arrangement, on August 14, 1986 
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Commerce revoked the countervailing duty order effective with re- 
spect to exports on and after March 1, 1986. 51 Fed. Reg. 29144. 

On August 25, 1986 defendants filed a motion for: (1) vacatur of 
that part of the court’s decision in British Steel IJ remanding the 
case to Commerce for reconsideration of its valuation methodologies 
and recalculation of the subsidy benefits; (2) vacatur of the court’s 
order of May 28, 1986 modifying the time period for the remand; 
and (3) dismissing this action as moot. The predicate asserted in de- 
fendants’ motion was that the action became moot by the revoca- 
tion of the countervailing duty order and the then upcoming com- 
pletion by Commerce of the first administrative review under 19 
U.S.C. § 1675. Plaintiffs filed an opposition to defendants’ motion. 

On October 6, 1986 plaintiffs moved to enjoin liquidation of 
1985-1986 entries of stainless steel plate from the United Kingdom. 
In British Steel Corporation v. United States, 12 CIT ——, Slip Op. 
86-104, 647 F. Supp. 928 (October 17, 1986), the court denied plain- 
tiffs’ application for a preliminary injunction respecting liquidation 
of the 1985-86 entries, without prejudice to renewal. Plaintiffs then 
appealed Slip Op. 86-104 to the Federal Circuit, and on November 
12, 1986 the court granted plaintiffs’ application for an injunction 
pending appeal to prevent liquidation of the 1985-1986 entries until 
the Federal Circuit completed its review. British Steel Corporation 
v. United States, 12 CIT ——, Slip Op. 86-119, 649 F. Supp. 78 (Nov. 
12, 1986). j 

On October 15, 1986 the court, pursuant to defendants’ applica- 
tion, ordered the suspension ofall proceedings in the present case 
pending disposition of defendants’ vacatur motion and further or- 
dered that in the event defendants’ motion be denied, the court’s or- 
der of May 9, 1986 (concerning settlement negotiations) would be re- 
instated effective immediately upon the entry of the order of denial. 
On December 19, 1986 the court denied defendants’ vacatur motion 
without prejudice to renewal on completion of the appeal to the 
Federal Circuit. British Steel Corp. v. United States, 12 CIT ——, 
Slip Op. 86-136 (December 19, 1986). 

On April 1, 1987 the Federal Circuit dismissed as moot the appeal 
from the denial of a preliminary injunction in Slip Op. 86-104. Brit- 
ish Steel Corporation v. United States, Appeal No. 87-1050 (Fed. Cir. 
April 1, 1987) (unpublished). On April 24, 1987 defendants renewed 
their motion for vacatur of the remand and dismissal of the action. 
Following the directive of the Federal Circuit citing United States v. 
Munsingwear, 340 U.S. 36 (1950), this court vacated the portion of 
Slip Op. 86-104 that denied plaintiffs’ application for a preliminary 
injunction. British Steel Corporation v. United States, —— CIT ——, 
Slip Op. 87-55, 661 F. Sup. 68 (May 4, 1987). 

On July 29, 1987 the court granted the parties’ “Joint consent 
motion to suspend proceedings on defendants’ renewal of motion for 
vacatur of remand and entry of final judgment dismissing the ac- 
tion.” In support of the motion, the court was advised that plaintiffs 
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and defendants were continuing to pursue settlement negotiations 
and would file a status report by September 10, 1987. On September 
9, 1987, and periodically thereafter until the filing of the present 
joint consent motion, the parties filed with the court joint status re- 
ports concerning their negotiations. In these reports, the parties re- 
quested that proceedings on defendants’ renewal motion for vacatur 
and dismissal not be “recommenced” and further that suspension of 
proceedings under the court’s order of July 29, 1987 be maintained. 

Finally, on May 25, 1988 the parties reached a settlement agree- 
ment and submitted the current joint consent motion and 
agreement. 


ORDER 


Based upon the Settlement Agreement appended hereto, which is 
self-explanatory, and the parties’ joint consent motion to dismiss 
and for settlement agreement, and upon all other papers and pro- 
ceedings herein, it is hereby 

OrbERED that this action is dismissed, with prejudice. 


JOINT CONSENT MOTION TO DISMISS AND FOR 
STIPULATED AGREEMENT 


Plaintiffs, British Steel Corporation and British Steel Corpora- 


tion, Inc. (collectively “British Steel”); Defendants, the United 
States of America, and the Department of Commerce (collectively 
“the United States”); and Defendants-Intervenors, Allegheny Lud- 
lum Steel Corporation, et al., hereby move, pursuant to Rule 41(aX(2) 
of the Rules of the United States Court of International Trade, for 
an order dismissing this action, with prejudice, based on the Settle- 
ment Agreement annexed hereto. 


SETTLEMENT AGREEMENT 


THIS AGREEMENT made this 25th day of May, 1988, between British 
Steel Corporation and British Steel Corporation, Inc. (collectively 
“British Steel’’);! and the United States of America, and the Depart- 
ment of Commerce (“the Department”) (collectively “the United 
States”): 


WITNESSETH: 


WHEREAS, pursuant to an order entitled Stainless Steel Plate from 
the United Kingdom: Countervailing Duty Order, 48 Fed. Reg. 
28690 (June 23, 1983) (“countervailing duty order”) certain entries 
of stainless steel plate from the United Kingdom became liable for 
the assessment of countervailing duties; and 
“TAs used in this Agreement, “British Steel” means the corporations listed in this paragraph, their succes- 
on an ee corporations, subsidiaries, affiliates, and the officers, directors, employees, agents, and representatives 
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Wuereas, British Steel and the Government of the United King- 
dom dispute the findings made by the Department as to British 
Steel and specifically dispute the methodology used by the Depart- 
ment to value alleged subsidies received by British Steel and 

Wuereas, British Steel appealed the final countervailing duty de- 
termination and order to the Court of International Trade under 19 
U.S.C. § 1516a, in an action styled British Steel Corp. v. United 
States, Court No. 87-07-01032; and 

Wuereas, the Department of Commerce conducted an administra- 
tive review under 19 U.S.C. § 1675 covering entries of stainless steel 
plate from the United Kingdom which were entered on or after Feb- 
ruary 10, 1983 and which were exported from the United Kingdom 
on or before March 31, 1984 (“first administrative review”), and 
published the Final Results of Administrative Review, 51 Fed. Reg. 
44656 (December 11, 1986), from which British Steel appealed to the 
Court of International Trade in an action styled British Steel Corp. 
v. United States, Court No. 86-12-01584; and 

Wuereas, the parties wish to conclude the said actions pending in 
the Court of International Trade. 

Now, THEREFORE, in consideration of the foregoing and of the terms 
and conditions hereinafter set forth, the parties mutually agree as 
follows: 


1. Discharge of British Steel’s Alleged Liability 


Without admission of liability, British Steel has proposed the sum 
of $194,266.98 as appropriate to discharge any alleged liability Brit- 
ish Steel may have under the countervailing duty order and the 
first administrative review. The United States agrees to accept pay- 
ment of this sum in full and final settlement of the alleged liability, 
except as otherwise specified in {2 of this Agreement. 


2. Payment by British Steel 


British Steel will pay the sum of $194,266.98 through the liquida- 
tion of entries subject to this agreement, which sum shall be appor- 
tioned among the entries in the following manner: 


Entry Number Date of Entry Liquidation Amount 


83-103485 2/14/83 $ 5,524.26 
83-159272 3/04/83 383.18 
83-201995 3/04/83 20,152.16 
83-202320 4/23/83 23,248.52 
83-308218 5/08/83 49,514.68 
83-827386 2/17/83 95,444.18 


The agreed sum of $194,266.98, so payable by British Steel, shall 
be offset by any cash deposits on the as yet unliquidated entries of 
stainless steel plate relating to entries which were the subject of 
both the countervailing duty order and the first administrative 
review. 
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Any other entries for the period subject to this agreement not 
listed above will be assessed, with appropriate interest, at a rate cal- 
culated by dividing the agreed upon sum of $194,266.98 by the ag- 
gregate entered value for the entries listed above in this paragraph. 
The resulting amount shall be offset by any cash deposits on the as 
yet unliquidated entries. The amount so payable shall be in addi- 
tion to any other legally assessable duties. 


3. Privatization 


In any future countervailing duty investigation(s) that may be 
commenced against products of British Steel, the Department will 
consider the effect of any sale of all or any part of British Steel Cor- 
poration? on any government benefits allegedly received by British 
Steel prior to any such transaction. 

4. Dismissal of Litigation 

Within twenty calendar days following the execution of this 
Agreement, the parties hereto (with all other parties to the actions 
set forth in this clause) shall file Joint Consent Motion To Dismiss 
And For Stipulated Agreement in the United States Court of Inter- 
national Trade, in respect to the actions styled British Steel Corpo- 
ration v. United States, Court No. 83-07-01032, and British Steel 
Corporation v. United States, Court No. 86-12-01584. This Agree- 
ment shall form the basis for such joint consent motions and a copy 
shall be appended to each joint consent motion and stipulation. 


5. No Admissions/No Preclusion , 


By entering into this Agreement, British Steel has not made, nor 
shall it be deemed to have made, neither for itself nor for the Gov- 
ernment of the United Kingdom, any admission of any kind, includ- 
ing but not limited to (1) whether it has received, or the Govern- 
ment of the United Kingdom has provided, countervailable subsi- 
dies; and (2) the legality of the methodology used by the 
Department to value alleged subsidies received by British Steel. 

Nothing in this Agreement shall be construed as precluding any 
of the parties hereto from raising in any future administrative pro- 
ceeding, or judicial appeal therefrom, any issues raised in the ac- 
tions dismissed pursuant to this Agreement. 


2 As used in this Clause, “British Steel Corporation” includes any limited liability company incorporated under the laws 
of any part of the United Kingdom, for the purpose, inter alia, of continuing as legal successor all or part of the business of 
British Steel. The parties further acknowledge that there are a number of ways legally to achieve a “privatization” of all or 
part of British Steel, and this Clause applies to any such “privatization,” howsoever accomplished. 
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